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PREFACE TO TfiE SECOND EDITION. 


In this edition, such alterations have been made as were found 
necessary, in consequence of the law being changed by legislation 
or interpreted differently by authoritative judicial decision, since 
the publication of the first edition. References have also been 
given of cases in which statements of the law as contained in the 
first edition have since been affirmed. 

I must here acknowledge my obligation to Babu Sarat Chandra 
Banerji, M.A., B.L., for the material assistance 1 have derived from 
him in the preparation of this edition. 


Narikeldanga, 

The 6th November^ 1896. 


G. D. B. 
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THE HINDU LA.W 

OF 

MARRIAGE AND. STRIDHANA. 

LECTURE I. 


INTRODUCTORY REMARKS. 

Remarks on Hindu law generally— What is Hindu law— Rules of civil conduct 
not distinguished from religious ordinances — ^I'he Dharma Sastra and its 
three divisions — Nature of the authority on which Hindu law was original- 
ly based— The nature of the .S/wnVw— Constitution of Hindu courts— 

Growth of Hindu law— Different schools of Hindu law — Sources of the 

Hindu law— Original authorities — Custom— Judicial decisions — Who are ■ 

governed by the Hindu law — How far Hindu law applies to persons other 

than Hindus — The institution of Marriage — Primitive notions regarding 

the relation of the sexes — Origin of the Institution of marriage — Different 

forms of the conjugal relation — Polyandry — Polygamy — Monogamy — 

Marriage by capture— Marriage in Hindu law a sacrament— Different 
forms of marriage in Hindu society — Scantiness of case-law on the subject 
of marriage — Stridhand — Plan of the present course. 

The subject of the present course of lectures being Remarks oiv 
the Hindu law of Marriage and Stridhana^ a few words ^nel^aiiyr 
touching the nature of Hindu law generally may not be 
deemed here quite out of place. 

The questions that arise for consideration under this 
head are : — What is Hindu law ? What are the sources 
of that law ? Who are governed by it ? 

While many would deem it idle to discuss the first of Whatis Hinda 
the above questions, there are%ome among scholars and 
lawyers who are disposed to think that it is impossible 

B, HL I 



2 INTROPUCTORY BEMAKKS. 

Lecture I. to refrain from asking, “ Has such a thing as ^ Hindu 
* law' at any time existed in the world ? or is it that 
^ Hindu law' is a mere phantom of the brain imagined 
by Sanskritists without law, and lawyers without Sans- 
krit ?” ^ 

The fact is, that though the Hindus have, from time 
immemorial, been governed by laws, their la\y, until the 
accession of the British rule, was not law in the sense in 
which the term is used by English jurists. 

Rules of civil the first place, the distinction drawn by modern 

d?s”th^ished between municipa) or positive law and moral law, 

ordiiwnces^^^ observed in Hindu jurisprudence. The whole . 

body of rules regulating the life of a Hi/idu, in relation 
to civil conduct, as well as to the performance of religi- 
The Dharma ccrcmonies, is included under the general name of 
5<zi/n? andits Bharmu Sastra, or religious ordinances : and though in 
some as m the Institutes of Yajnavalkya, the 

Dharma Sastra is divided into three sections, relating, 
respectively, to Achara, or ritual, Vyavahara^ or juris- 
prudence, and Prayaschitta, or expiation, no such clear 
division is to be found in the Code of Manu,* the highest 
authority on the subject Nor does the division between 
Vyavahara and Achara coincide with that between law 
and religion. Thus, the law relating to marriage — an 
important branch of every system of jurisprudence— is 
contained, not in the chapter on Vyavahara^ but in the 
part treating of Achara, Indeed, the distinction be- 
tween law and religion is so completely overlooked, 
that Manu, in more instances than one, provides purely 
religious sanctions to enforce obedience to rules relat- 
ing to civil rights. Thus, when laying down the law of 
inheritance, he ordains that they who divide among 
themselves certain articles^ belonging to the women of 
the family, or neglect to maintain certain per^ns ex- 
cluded from inheritance, fall deep into sin.® 

W — : ; JL; , > 

i See A View of the Hind a LaW as J udicature at Madras, by Nelson, p. a, 
administored by the High Court of * Ch; IX, 2 o 6 ?r* 302 . 
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NATURie OF HINDU LAW. 

It is true that, in a later work, the Dayabhaga, the lectori} i. 
distinction between nioral and legal injunctions is once 
introduced ;* but Jitnutavahana, in another place in the 
very same chapter, admits as legally binding a certain 
rule which threatens violation with no other penalty 
than consignment to a region of torments in the next 
■fTOrld.* 

In the second place, the notion that every law is a 
command of the sovereign, so fully developed in the which liindu 
analysis of Austin, was never associated with the Hindu's naTiy^ba^df* 
idea of law. The Hindu regard:^ his laws i^s commands, 
not of any political sovereign, but of the Supreme Ruler 
of the Universe^ — commands which every political 
sovereign is most imperatively enjoined to obey.* As 
obedience to the law implied only obedience to the 
divine will, it never wounded the pride of the most ab- 
solute despot ; and the thought never entered the mind 
of a Hindu king that he could, if he chose, alter or abro- 
gate any of the existing laws. The highest possible 
ambition of every Hindu ruler was to govern according 
to primeval law ; and the most perfect type of adminis- 
trative ability, which the imagination of the Hindu poet 
could cQUpeive, was the power to lead the subjects, with- 
out the least deviation, in the beaten track marked out 
by Manu®. When the government of the country pass- 
ed to the hands of the Mahomedans, the new rulers, 
from indolence or avarice, were satisfied with imposing 
the Jezia, and they refrained from interfering with the 
civil laws of the Hindus. The Mahomedan government, 
like most other Asiatic governments, was, as Sir H. 

Maine observes,^ a tax-taking and not a law-making 
government ; and thus, notwithstanding the mighty 
political revolution which it effected in India, the Hindu's 

* Ch. II, 28 — 30. » Raghuvansa, I, 

* 24, • jSarly History of Institutions, 

^ §00 Maiiu* I, 58* P. 384.. 
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INTRODUCTORY REMARKS. 


Li'Xture l idea of law, and the rules which regulated his domestic 
life, remained unchanged. 

ih!i! We must not suppose that any of the so-called codes, 

such as those ascribed to Manu and Yajnavalkya, 
though they embody many of the prevailing practices 
of the times, ever represented the entire body of laws 
actually obtaining in the Hindu community, or was 
meant to be enforced as the positive law of that com- 
munity. The researches of modern scholars have shown 
that most of these codes or Sinritis.m their present form 
are metrical redaction!; of certain older compilations 
called Sutrasy and that the older Smri^is and the origi- 
nals of the rest are not codes, but simply manuals, for 
the instruction of the students of the Charanas or 
schools.^ Moreover, the importance assigned to custom 
in the Srnritis^ amply proves that, besides the rules 
laid down in those writings, there has always been a 
large body of customary laws in full force among the 
Hindus. 

Hindu The peculiar constitution of the machinery for the 

administration of justice, in former times, also helped 
to make Hindu law a law of conscience and right feel- 
ing, free from the interference of temporal power. Of 
the several grades of courts, the tribunal of first instance 
and two successive courts of appeal were courts of 
arbitration and not constituted courts of law ; so that 
litigation very often came to a close before coming to 
the king or his chief judge.® 

Growth of The influence of these peculiarities in the nature of 
Hindu law on the gradual development of that law, has 
been most remarkable. While, on the one hand, the 
belief in its emanation from the Deity made it in theory 

1 West and Buhler’s Digest of in Colebrooke’s Digest, Bk, I, Ch. 
Hindu Law, Introdn., pp, II, 78. 

xxvi. ® Macnaghten’s Hindu Law, pp. 

See Manu, I, loS ; VIII, 3 ; 223, 224 (Translation of the Mitak- 
Yajnavalkya, I, 7 ; Brihaspali, cited shara) ; l Strange, pp. 321—323. 
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absolutely unalterable by any temporal power, on the lecture i. 
other hand, the very absence of temporal sanctions in • 
the majority of cases,, and the feebleness of its connec- 
tion with temporal authority, rendered it practically^ a 
system most readily adaptable to the varying wants of 
society. Now, the changes which have taken place in 
the course of time, both in the internal structure and 
the external surroundings of Hindu society, must have 
continually presented motives for deviating from the 
rules laid down in the primeval code — motives which 
could be but insufficiently coun4:eractcd by the spiritual 
sanctions by which most of those rules were enforced. 

This led to innovation ; and what was excused as neces- 
sary or desirable innovation in one generation, came 
to be revered as custom in the next ; and thus have 
been brought about, slowly but steadily, those numerous 
and important changes in the Hindu law, which may 
be seen at a glance by comparing the prevailing prac- 
tices of the Hindus with those enjoined or reprobated 
in the Institutes of Manu or any other ancient sage. 

Instances might be multiplied in which practices pro- , 

hibited by Manu have become prevalent, whilst others 
allowable in his time have become not only obso- 
lete, but actually repugnant to the feelings of the 
people.^ 

To this mode of development of the Hindu law by Different 
the displacement of old and obsolete rules by growing Hinci^^iaw 
usages, the interpretation of texts by commentators has 
served as an important auxiliary. Each commentator, 
under the guise of interpretation, often moulded the 
ancient texts according to his own views of justice or 
expediency. And as the authority of each cotnmen- 
tator was received in some places, and rejected in others, 
there arose what have been styled the different schools 
of Hindu law. They are fi\/e in number, viz., the 

■ See for instance, Manu, IV, Note to Manu in Sir W. 

15,80; X, 1 17; and the General translation. 
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INTRODUCTORY REMARKS. 


Lecture I. Benares, Mithila, Bengal, Dravida, and Maharashtra 
* schools.* 

I ought in this place to notice an objection raised 
by some eminent scholars and lawyers® against the 
assumption of the existence of diiferent schools of Hin- 
du law. The term ‘School* was, I believe, first used 
by Colebrodke with reference to the diversity of doctrine 
prevailing in different parts of India on points of law.® 
Some critics then took exception to the appropriate- 
ness of the term, but Colebrooke himself answered 
his critics,^ and the expression ‘Schools of law* has 
since become current in Anglo-Indiaij law literature. 
The present objection relates not to the propriety of the 
name, but to the reality of the thing named. Now it is 
not denied that different commentaries on Hindu law 
are followed in different parts of India, and that they 
differ from one another in point of doctrine in some 
respects ; but these differences are not admitted to be 
numerous, and it is urged that the idea of schools of 
law is foreign to Hindu lawyers. Whether the diver- 
* sity of doctrine in different parts of India is so con- 

siderable as to justify the use of the phraseology in 
question, I need not here pause to consider, as I shall 
have ample occasion hereafter to point out the nature 
and extent of such diversity, in connection with the law 
on the subject of stridhana. For the present, it will be 
sufficient to say that two well-known writers on Hindu 
law, Srikrishna Tarkalankar and Mitramisra, evidently 
recognize the existence of different schools of law when 
they speak of the doctrine of the Mithila lawyers, the 
doctrine of the Eastern lawyers, and that of the 
Southern lawyers,® The expression, schools of law, is 


* 1 Strange’s Hindu Law, pp. ■ i Strange, p. 315, 

3^5—319. ^ ‘ I Strange, p. 319. 

* Burnell and Nelson, Sec A * Dayakrama Sangraha, Ch. VII ; 
View of the Hindu Law, &c,, by Viramitrodoya, 2 AV. & B., loi, 
the latter, pp. 20, 21. 
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not, therefore, altogether foreign to Hindu law ; and Lecture 
as it represents a real distinction, it may conveniently " 

be retained. 

There is one other point in connection with the 
schools of Hindu law which deserves notice, namely, 
the determination of their geographical limits. Baboo 
Prasanna Kumar Tagore has annexed to his translation 
of the Vivada Chintamani a map of ancient Mithila, 
but it is not easy to say that the Mithila school does 
not extend beyond the boundaries of ancient Mithila. 

Mr. Morley observes, that it would be almost impossible 
to define with accuracy the limits of these several 
schools, though he has roughly indicated these limits 
to some extent.^ The question, whether any particular 
locality falls within the limits of a particular school, 
will, in every case, have to be determined by evidence 
showing what authorities are mainly followed in that 
locality. 

It will be seen from the foregoing observations that 
the Hindu law is a body of rules intimately mixed up 
with religion, and it was originally administered for the 
most part by private tribunals. The system was highly 
elastic, and had been gradually growing by the assimi- 
lation of new usages and the modification of ancient 
text-law under the guise of interpretation, when its 
spontaneous growth was suddenly arrested by the ad- 
ministration of the country passing to the hands of the 
English, and a degree of rigidity was given to it which 
it never before possessed. 

I now come to consider the sources of the Hindu Somcos of the 
law. These, according to Manu- and Yajnavalkya,'* are 
the Sruti or the Veda^ the Smriti or the codes of law, 
and approved usage. A more practical division of the 
sources of the Hindu law at the present day would be 

VMorley’s Digest, Introdn., pp. * II, 12. 
clxxxix— cxcii. * I, 7 * 
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LncTDRE I. that into the following three classes — the original 
'authorities consisting of the texts and the commen- 
taries, custom, and judicial decisions. 

Original The Original authorities on Hindu law are the Srutis, 

auOionties. o . tt- » 

the Smritis, and the commentaries. Every Hindu 
appeals to the Veda as the ultimate source of his law 
and religion, though it may be said, without the slightest 
exaggeration, that his actual practices at the present day 
differ from those enjoined in the Vedas as widely as the 
language he now speaks differs from the language of those 
sacred writings. The fact, moreover, that legal rules are 
given in the Vedas only incidentally anjj occasionally,^ 
must have made reference to them on questions of law 
extremely inconvenient. Thus the Smritis or the in- 
stitutes of the sages, which are professed to be based on 
the gradually became the sole exponents of the 

Vedic authority ; and though, by a rule of interpriata- 
tion,^ if the Smti and the Smriti differ on any point, 
the former is to prevail, such differences were seldom, if 
ever, discovered ; and in course of time, the institutes 
came to be regarded as infallible guides, rendering 
further reference to any higher source unnecessary. But 
if the veneration in which the Vedas are held at the 
present day is only theoretical, the deference shown to 
the Smritis is almost equally so. Numerous instances 
may be given in which practices reprobated by the sages 
have become common, while others allowed by them 
have become actually prohibited. Thus, to give one 
instance out of many, in the Institutes of Manu there is a 
clear prohibition against intermarriage with the daughter 
of a maternal uncle, ^ while marriage with a girl of an 
inferior caste is allowed ; * and yet, at the present 
day, the former practice is common in Southern India,® 

* I West and Biihler’s Digest^of ed., p. 14. 

Hindu Law, Introdn,, p. xxxvii. * III, 5. 

* See the text of Vyasa cited in ^ III, 12, 13, 

Vidyasagar’s Widow Marriage, 4lh * 2 Strange, pp. 164, 165. 
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while the latter is regarded as prohibited.^ However lecture i. 
strange it may seem that the Hindu should profess* 
to follow a body of rules, and yet observe practices 
widely at variance with them, and howsoever he may be 
charged with inconsistency for this difference between 
his creed and his conduct, the fact of this difference 
should never be ignored by the Courts ; and they 
ought never to impose upon the Hindu people any 
rule of law, simply because it finds a place in the In- 
stitutes of Manu or Yajnavalkya, without ascertaining 
whether it is living law or dc^d letter. This has been 
very clearly r(;cognized by the highest judicial authority. 

The Judicial Committee observe : — “ The duty, there- 
fore, of an European Judge, who is under the obligation 
to administer Hindoo Law, is not so much to inquire 
whether a disputed doctrine is fairly deducible from the 
eariiest authorities, as to ascertain whether it has been 
received by the particular School which governs the 
district with which he has to deal, and has there been 
sanctioned by usage. For, under the Hindoo system 
of law, clear proof of usage will outweigh the written • 

text of the law.'* ^ 

It is the commentaries, therefore, that form the most 
important branch of the original authorities on Hindu 
law. If these commentaries had been sufficiently precise 
and exhaustive on all important points of law, the ad- 
ministration of Hindu law by the Anglo-Indian Courts 
would have been far more satisfactory than it is. Whilst 
every one must admire the wise and just policy of the 
British Government in not interfering with the civil law 
of the Hindus, the untiring perseverance of English 
scholars in making the sources of that law accessible to 
English judges, and the scrupulous care of those judges 
in administering that law as correctly as possible, no 

* General Note to Sir W. Jones’s AamUnga Satthupathy, lo \V. R. 

translation of Mami. (P, C.), 2i. 

* Tlie Collector of MaduraV.Muttii 
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I. . intelligent observer can help being dissatisfied with the 
— uncertainty and incorrectness which often mark this 
branch of Indian case-law. The difficulty lies in the 
nature of the subject The commentaries oh Hindu 
law are more like speculative disquisitions on points of 
law than practical treatises for the guidance of judges* 
They treat of some questions at great and unnecessary 
length, while they leave others almost untouched. The 
judges of the native Courts, who were mostly arbitrators 
with considerable local knowledge, used to supply these 
deficiencies in the writterf law, either from their know- 
ledge of local usage or from their knoivledge of law 
derived from tradition ; but such knowledge is not al- 
ways within the reach of foreign judges. Perhaps the 
only commentary which bears the character of a prac- 
tical treatise on law in the eye of an English lawyer is 
the Dayakrama Sangraha of Srikrishna Tarkalankar. 

Custom. Custom is another important source of law, and 

Hindu sages have repeatedly declared the authority and 
binding force of custom. I have already referred to 
• Manu and Yajnavalkya to show that approved usage is 

a source of law. Manu further ordains that “imme- 
morial custom is transcendent law, approved in the 
sacred scripture, and in the codes of divine legislators,''^ 
and he directs kings to observe “ rules drawn from local 
usages^' ^ in the decision of cases. So a text of the 
Vamana Purana, quoted by Vachaspati and Raghu- 
nandana, declares : “A man should not neglect the 
approved customs of districts, the equitable rules of his 
family, or the particular laws of his race. In whatever 
country whatever usage has passed through successive 
generations, let not a man there disregard it ; such 
usage is law in that country.” And there is the well- 
known saying in the Mahabharat, — “ Reasoning is not 
reliable ; the differ irom one another ; and there 

* I, io8, * Colebrooke*s Digest, Bk; I, 

* vni, 3* ch. irr, 98, 99. 
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is no sage whose doctrine can be safely accepted the Lecture l 
true rule of law is not easy to be known the ways of 
venerable persons are, therefore, the best to follow.” ^ 

Nor is this respect for custom a mere theoretical doctrine 
of Hindu law. Though in Upper India and the 
Gangetic provinces, which have been the seat of Aryan 
influence from very early times, customs in derogation 
of the Brahmanical law are not very numerous, yet, in 
places outside of those provinces, as Assam and Orissa, 
and throughout Southern India, where the Aryan 
settlers seem to have migrated at a later epoch, the 
preponderance of the aboriginal element in the popula- 
tion has brought into existence numerous usages direct- 
ly at variance with that law, which govern the conduct 
of men in the most important affairs of life. Accord- 
ingly, the Privy Council have laid down the rule that, in 
Hindu law, “ clear proof of usage will outweigh the 
written text of the law ; ” ^ and in some of the later 
enactments of the Legislature, such as the Punjab Laws 
Act and the Madras Civil Courts* Act,^ it is provided 
that in cases in which the Hindu law has been modified "" 
by custom, such custom, and not the Hindu law, shall 
form the rule of decision. 

But then there arises the question, how to ascertain 
these usages. If they arc to be ascertained by the judges 
from the examination of private individuals, then, as 
the Government of Bombay in a Minute recorded in 
1823 pointed out, the looseness of tradition must lead 
to contrary opinions,” and there would also be*' the chance 
of corruption, faction, fcivour, and other sources of par- 
tiality among the witnesses.”^ To obviate this difficulty, 
under the direction of the Local Government, Steele 
prepared his admirable compilation of the Law and 

' Vana Parva, Ch. 312. Act IVof 1872, sec. 5 ; Act III 

* The Collector of Madura v, of 1873, sec, 16, 

Muttu Kamlinga Satlhupathy, 10 * .Steele’s Law and Custom of 

\V, R. (P. C.), 21. Hindoo Castes, Pref., p. iv. 
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Lecture I. Custom of Hindoo Castes in the Bombay Presidency, 
Similar compilations for the other Presidencies are cer- 
tainly a desideratum. It is true that customs which 
have once been judicially recognized can be ascertained 
from the records of the Courts ; but we must not sup- 
pose that these are all the customs that ought to have 
binding force. The Madras High Court has, it is true, 
laid down a contrary doctrine, viz,^ that “ no custom 
how long soever continued, which has never been judi- 
cially recognized, can be permitted to prevail against 
distinct authority but^this ruling is opposed to the 
dictum of the Judicial Committee already quoted ; and 
with all deference to the learned judges who laid it 
down, it is, I think, equally opposed to reason. For its 
effect would be to uphold those customs only which by 
a mere accident have received judicial recognition 
already ; while other customs, equally good and valid 
in other respects, would be ignored altogether, merely 
because they have not been questioned hitherto, and 
have not, therefore, had any opportunit}^ of receiving 
• judicial recognition yet. 

In order that a custom may have the force of law, it 
is necessary that it should fulfil certain conditions. It 
must be of long standing, so as to show that it has by 
common consent been submitted to as the established 
governing rule of the particular family, class, or district 
of country,^ Upon the question how old a custom in 
this country must be shown to be in order that it may 
have legal force, the following observations of Sir 
Charles Grey, C. J., may be usefully consulted : 
“Although in this country we cannot go back to that 
period which constitutes legal memory in England, 
the reign of Richard I, yet still there must be some 
limitation, without which a custom ought not to be held 

* Narasammalr. Balaramacharli^ yar v, Muttu Ranialinga Sethura- 
I Mad., 424. yar, 3 Mad., 77. 

“ Sivanananja Perutnal Selhura- 
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good. In regard to Calcutta, I should say that the lkcturk I. 
Act of Parliament in 1773, which established the ’* 
Supreme Court, is the period to which we must go back 
to find the existence of a valid custom, and that, after 
that date, there can be no subsequent valid custom, nor 
any change made in the general laws of the Hindus, 
unless it be by some Regulation by the Governor-Gene- 
ral in Council, which has been registered in this Court. 

In regard to the mofussil, we ought to go back to 1793 ; 
prior to that there was no registry of the Regulations, 
and the relics of them are evctremely loose and uncer- 
tain.”^ A custom must also be certain, invariable, and 
continuous.^ 

I now come to the third and the most important Judicial doci 
branch of the sources of Hindu law — judicial decisions. ’ 

Though the Hindu does not yield to the English lawyer 
in his respect for precedent, yet, owing perhaps to the 
fact that the decisions of Hindu courts were never 
recorded in writing, case-law never formed a part of the 
juridical system of the Hindus. But since the establish- 
ment of the Anglo-Indian Courts, judicial decisions 
have not only become a source of the Hindu law, but 
have been the chief agency -by which changes have' 
been effected in that law. Except in a few rare in- 
stances, the British Indian Legislature has, in pursu- 
ance of the policy of religious toleration, abstained 
from interfering with the Hindu law. Nor has any new 
commentator been able to modify the law by engrafting 
his own views on it ; for, with the establishment of the 
British rule in India, the doctrine has been established 
that the power of effecting changes in the existing law 
is vested exclusively in the Legislature. So that, for 
nearly a century, the progress that Hindu law has made 


* Clarke’s Rep., 113, 114 ; Sha- Ramjoy Surma Mozoomdar and 

ma Charan’s Vyavastha Darpana, -* others, 19 W, R., 12; Ramalaksh- 
p. 314, note. mi Ammal v, Sivanatha Perunia 

* Rajah Rajkishen Singh r. Sethurayar, 14 Moo. I. A,, 570. 



14 INTRODUCTORY REMARKS. 

has been due entirely to the action of the Courts. One 
distinctive feature of this progress is the development 
of the distinction between legal and moral injunctions, 
and the separation of the religious element in the law 
from the civil. 

Some of the decisions on Hindu law, though profess- 
ing to be founded on the written law, have, either from 
an imperfect understanding of that law, or from a 
designed non-compliance with its purely religious in- 
junctions, deviated completely from the original rule; 
and the question arises, how far they are entitled to be 
followed in preference to the original authorities. While, 
on the one hand, lawyers who set a high value on the 
uniformity and consistency of the law, maintain that 
these decisions ought to be followed; on the other hand 
scholars who have critically studied the subject, and 
who place an equally high value on the correctness of 
the law, protest against the perpetuation of error. No 
doubt, there are arguments in favour of both sides. 
Where a decision at variance with the original author- 
ities stands alone and has not been followed, there will 
be no inconvenience in departing from it when the 
error is discovered. But where a decision, though 
erroneous, has been followed as a precedent in a series 
of cases, the solution of the question involves some 
difficulty. For, though it is wrong to perpetuate an 
error, it would hardly be right to rectify the error by 
unsettling the law and overruling a precedent which 
might have long been the basis of men's expectations 
and conduct. Where there has been a uniform current 
of decisions, notwithstanding that they may be erro- 
neous, the reasons for following them will, on the whole, 
be found to preponderate, unless the error appears to 
be so clear as to lead to a fair presumption that the rule 
laid down in the decisions could not have been uni- 
formly accepted as settled law by the profession or the 
public. But the question is one of degree. What is 
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meant by a uniform current of decisions, and how clear lecture i. 
the error involved must be in order to justify departure * ^ 

from established precedents, are questions for the deter- 
mination of which no hard-and-fast rule can be laid 
down. 

I pass on to the consideration of the third question wjho are gov- 
— -Who are governed by the Hindu law ? — a question Hindu law. 
of much practical importance, and not altogether free 
from difficulty. The readiest answer which one would 
be tempted to return to the question is, that the 
Hindus are the people who, are governed by the 
Hindu law ; and this, no doubt, is in accordance with 
the provisions'* of the Charters of the several High 
Courts and the different Civil Courts* Acts,^ which 
declare that in cases relating to marriage, succession, 
and a few other matters, the Hindu law shall apply to 
Hindus. But the question then arises, who are the 
Hindus? The name 4findu’ is not very definite in its 
signification. In the Anglo-Indian law-language of the 
last century, the word ^Gentoo' (a word of curious deriva- 
tion and supposed to be connected \iVkigentoOy or rather , 

jantu^ an animal, and gentile^ a pagan) occurs as a fre- 
quent substitute for it ; and Halhed, the translator of the 
Digest of Hindu Law known as the Code of Gentoo 
Laws, tells us that that word was used as a name for 
those who professed the Brahmanical religion.^ The 
word ‘Hindu* is of foreign origin,^ and is derived from 
the word ‘Indus* ; or ‘Sindhu*; and it was used by the 
Mahomedans to designate the people living to the east 

^ Act VI of 1871, sec. 24, now from two Sanskrit words Him 
replaced by Act XII of i 887 , sec, 37; (low), and Dosayali (condemns) ; 

Act IV of 1872, sec. 5 ; Act III of so that a Hindu would mean one 
1873, sec. 16, who condemns the low ; but this 

* Code of Gentoo Laws, Pief. Tanira bears evident traces of 

p, xxii. recent fabrication, and the deriva- 

• In the Merutantra, quoted in tiqp it gives, however flattering to 
the Sabdakalpadvuma, the word the national pride of the Hindus, 

‘ Hindu’ is sought to be derived must be given up as incorrect. 
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Lkctvre h of that river. Etymologically, therefore, the word means 
* an inhabitant of India, and applies to a Buddhist as 
much as to a Vaishnava. But this evidently is not its 
meaning in the enactments above referred to. There 
are indications in the law,^ from which it is clear that 
‘Hindu’ in legal phraseology originally meant a bond fide 
follower of the Brahmanical religion, or, as the Privy 
Council in the case of Abraham v. Abraham^ expressed 
it, a Hindu not by birth merely but by religion also. 
And considering that it is in pursuance of the policy of 
religious toleration that^the Legislature has abstained 
from enacting territorial laws applicable to all India, 
and has allowed particular races to be gdVerned by their 
. own laws, one would expect this to be the sen.se in which 
the term is used in above-mentioned Acts. But it 
would hardly be right at the present day to limit the 
application of the term to bond fide followers of the 
Brahmanical faith. To say nothing of those, and they 
are not a few, whose observance of Hinduism is mere 
matter of outward form and social convenience, there 
* are classes of persons, such as the Adi or conservative 

Brahmos, who do not observe even that outward form. 
Such persons cannot be called Hindus in the above 
sense of the term ; and yet it would be going too far to 
hold that they are not Hindus within the meaning, for 
instance, of section 331 of Act X of 1865, and that 
succession to their property should be regulated by the 
Indian Succession Act, and not by the Hindu law. To 
include such persons within the category of Hindus, we 
must extend the meaning of the term, and take it to 
signify not only Hindus by religion, but also their de- 
.scendants who have not openly abjured the Hindu reli- 
gion. 

In the case of Raj Bahadurs. Bishen Dayal? Straight, 
J., observed: If we are correct in our view that the status 


» See Ben. Reg. VII of 1832, « i W. R, (P. C.), i. 

5CC. 9, ® I. L. R., 4 All,, 343, 
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of a Hindu or Mahomedan under the first paragraph of Lectvrb.I. 
section 24, Act VI of 1871, to have the Hindu or Maho- ~ 
medan law made ‘ the rule of decision* depends upon his 
being an orthodox believer in the Hindu or Maho- 
medan religion, the mere circumstance that he may call 
himself or be termed by others a Hindu or a Maho- 
medan as the case may be is not enough.’* No exception 
can be taken to the conclusion arrived at in this case, 
which was that the Hindu law of inheritance was appli- 
cable to the parties ; but the correctness of the view 
enunciated in the above passage seems to be open to 
question, as it would lead to difficult and delicate enquiries, 
not only as to orthodoxy of practice but also as to 
orthodoxy of belief. 

It remains, however, to ascertain who are Hindus by 
religion. For our present purpose, we may divide the 
population of India into three sections,— the 
descendants of the aboriginal tribes who have more or 
less avoided complete conversion to the Brahmanical 
religion ; second, the descendants of the early Aryan > 

settlers and of such aboriginal races as have been 
completely absorbed in the Aryan community ; and 
third, modern settlers of various religious persuasions, 
such as Mahomedans, Christians, and Parsis. As the 
third class can never be confounded with the Hindus, 
we may leave it out of consideration. The second 
division, which comprises the Hindus properly so called, 
has never been completely homogeneous in religion, 
and it has thrown off various sects at different times. 

But as this heterogeneous body and its numerous off- 
shoots admit more or less the authority of the Vedas, 
and conform to a few other fundamental tenets of the 
Brahmanical faith, the highly tolerant character of that 
faith admits them all as bejng within the pale of 
orthodoxy, and so they may all be regarded as Hindus. 

There are only three Indian sects of importance— the 
Buddhists, the Jainas, and the Sikhs — who have entirely 
B, HL 2 
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LECTiiivi I. Repudiated Brahminism, and who ought to be excluded 
from the category of Hindus ; and, judging from the 
language of certain enactments M'n which those three 
sects are mentioned as classes 'co-ordinate with the 
Hindus, it would follow that the Legislature intends 
such exclusion. IhJt I may observe that, in the absence 
of evidence of any separate law or usage governing 
these sects, the Hindu law has been held to apply to 
thern.*^ The first section comprises a considerable por- 
tion of the population of the Madras Presidency and 
Central India, and the hill tribes of various other parts of 
India. Their customs and their religio* differ widely 
from those of the Hindus properly so called. They 
have no codes of law, but in some instances they have 
adopted much that is Hindu in their customs and 
religion, and some of these tribes, such as the Koch and 
others, have been described by Dalton as tlie Hinduised 
aborigines of India/^ These semi-Hindu races have 
been sometimes regarded as Hindus, and, therefore^ 
subject to the Hindu law. But this is an error which 
proceeded from our ignorance of the customs and reli- 
gion of these races. As more is now known of them 
than before, better provision is now made for the 
administration of justice to them. Thus we find in tl:ie 
Civil Courts Acts and Local Laws Acts, that, in addi- 
tion to Hindu law, custom, which is the chief source of 


‘ Act XV ll of 1875, sec. 4 ; Act 
XXI of 1870. 

“ Lalla Mc>hal)eer Pershad v. 
Massaniut Kundim Koowar, 8 W. 
R., ti6; Lopes 7^. Lopes, 5 Bom., 

0. C. J., 1 85 ; Bhajrvaiidas Tejmal 
y. Rajmal, 10 .Bom., 258, 259. 
See also Sheo Singh Rai v* Dakho, 

1. L. R., I All., 6SS. 

* Descriptive Ethnology of Ben- 
gal, pp. 2, 39, &c. See the case of 
Fanindra Deb Ray Kut v, Rajis- 
war Das (I. L. K. ii, c. 463), in 


which the ])arties belonged origi- 
nally to the Koch trilie, and in which 
the Privy Council held tl^it having 
regard to the origin and history of 
the fiimily, the point for enquiry 
was not whether the general Hindu 
law was in this case modified by a 
family custom forbidding adoption, 
but was whether with respect to 
inheritance the family was govern- 
ed by Hindu law or by customs 
not allowing an adopted son to 
inherit. 
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their law, is expressly declared to be the rule of decision, Leci^ure I. 
in certain cases. 

Though the Hindu law, being only the personal How 
of the Hindus, can have no binding force on any one applies to per- 
vvho renounces the Hindu religion, yet, he may, if he Hindus!''*^ 
chooses, “ abide by the old law, notwithstanding he has 
renounced the old religion.” This doctrine was laid 
down by the Privy Council in the case of Abraham 
V. Abraham} Lord Kingsdown, in delivering the judg- 
ment of the Judicial Committee in that case, observed : 

“The profession of Christianity releases the convert 
from the trammels of the Hindu law, but it does not of 
necessity involve any change of the rights or relations 
of the convert in matters with which Christianity has no 
concern, such as his rights and interests in, and his 
powers over, property. The convert, though not bound 
as to such matters either by the Hindu law or by any 
positive law, may, by his course of conduct after his 
conversion, have shown by what law he intended to be 
governed as to these matters. He may have done so , 

either by attaching himself to a class which, as to these 
matters, has adopted and acted upon some particular 
law, or by having himself observed some family usage 
or custom, and nothing can surely be more just than 
that the rights and interests in his property, and his 
powers over it, should be governed by the law which he 
has adopted or the rules he has observed.” 

It is to be observed that this liberty of renouncing or 
abiding by the Hindu law, extends only to matters not 
provided for by legislation,’^ 

I shall now make a few general observations on the The institution 
institution of Marriage. Marriage, as you all know, 
means union between man and woman for certain social, 
and sometimes religious, pijrposes. Considering the 

VV. R. (P, C.), I. isec also "Joseph Vathiar of Nazareth, 7 
Raj Bahadur v, Beshen Dayal, I. Mad., 12 1. 

L. R,. 4 All., 343, 
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Lbcturs I. great variety of forms which this relation has assumed 
in different ages and countries, it would not be easy to 
give a more precise general definition of it. 

Primitive The next point for enquiry is, what is the origin of 

?ngthlrekUon this institution. The strong moral sentiment with 

of the sexes, jg associated in the minds of men in civilized 

society, and the firm conviction they have of its neces- 
sity, for the preservation and well-being of the race, 
have led most people to think that marriage is a natural 
relation, and must have existed from the infancy of 
mankind ; and deviations from their own ideal of this 
natural relation, as well as the observance of formalities, 
which seem unnecessary to the creation of such relation, 
are either regarded as puzzling anomalies, or explained 
away as abnormal practices — the result of human 
caprice. Thus the polyandry of Thibet is viewed 
as a shocking practice, and the mock fight attending 
the celebration of marriage among the Khonds of 
Orissa^ is regarded as a foolish and unmeaning custom. 
And yet we have convincing evidence that they are 
survivals of old practices which were once common and 
regarded as natural The truth is, that to understand 
social institutions properly you must know, not only 
what they are, but also what they have been. They do 
not stand isolated from the past and are often unintelli- 
gible without a knowledge of the past, The chief sources 
of such knowledge are the study of the laws and legends 
of ancient societies, which always bear traces of a very 
remote past, and the observation of the present condi- 
tion of savage people, which represents a past stage of 
social progress. It is true that this second source of 
knowledge has been sometimes characterized as “ the 
slippery testimony concerning savages which is gather- 
ed from travellers' tales ; " ^ but as such evidence has 
not been shown to be untrustworthy, it is acted upon by 

• M’I.ennan^s Primitive Marri- * Maine's Village Communitiesr 
age, 2nd ed., pp. 20, 21. p. 17. 
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those who have devoted their best attention to it.^ From Lecti^ L 
such evidence, Sir John Lubbock has shown that marri- 
age, as we understand it, was unknown to primitive man, 
and that the earlier notions about it were very different 
from those prevailing in advanced society. “ Marriage,*’ 
says he, “ and the relationship of a child to its father 
and mother, seem to us so natural and obvious, that we 
are apt to look on them as aboriginal and general to the 
human race. This, however, is very far from being the 
case. The lowest races have no institution of marriage ; 
true love is almost unknown among them ; and marri- 
age, in its lowest phases, is by no means a matter of 
affection and companionship.”^ And in another place he 
observes : “ Bachofen, M’Lennan, and Morgan, the most 
recent authors who have studied this subject, all agree 
that the primitive condition of man, socially, was one in 
which marriage did not exist, or, as we may perhaps for 
convenience call it, of communal marriage, where all the 
men and women in a small community were regarded 
as equally married to one another.”® The legend of » 

Swetaketu, preserved in theMahabharat,^ that rich record 
of Indian traditions, also points to the same conclusion. 

What is termed communal marriage in the above 
extract, is really no marriage at all, but is only another 
name for promiscuous intercourse. 

How the institution of marriage was evolved out of Origin of the 
promiscuity, and why it assumed so many different 
forms, are questions which can hardly be discussed with- 
in the limits of the present lecture. I must content 
myself with barely indicating the nature of the genesis 
of this institution, and refer you for further information 
on the subject to works on Sociology.® 


* See S{)encer*8 Sociology, pp. 

713* 7 * 4 . 

* Origin of Civilisation, 3rd ed., 
p. 67. 


* Origin of Civilisation, 3rd ed., 
p. 91. 

* Adiparva, Ch. 122. 

® See Spencer’s Sociology, Part 
III, Chs. Ill— VIII. 
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Lkctoke I. Though the sexual relation among savages is of the 
most loose and indefinite character, it would be errone- 
ous to suppose that unqualified promiscuity could ever 
have prevailed. The savage has his crude notions of 
individual ownership as regards his weapons, implements, 
and dress, and it is not likely that he would be altogether 
without such notion as regards women. Thus, in the 
midst of prevailing promiscuity, there would be formed 
unions of some degree of permanence which would be 
maintained by force if necessary. 

Again, indefinite sexual relation is less favourable to 
the welfare of the offspring and the pa^rents than any 
definite form of that relation. For, in promiscuity the 
paternal relation of the child being unknown from its 
uncertainty, it has to depend for its subsistence solely 
on maternal care. Thus the rearing of children is im- 
perfectly provided for. At the same time it entails 
excessive labour on the women, and thereby brings on 
early decline. And the men, deprived of domestic 
, assistance of every sort, must close their later years 

comparatively sooner. 

Hence, by the law of the survival of the fittest in the 
struggle for existence, groups having definite sexual 
relations would evolve out of groups with prevailing 
promiscuity. I cannot describe this process of evolu- 
tion better than in the words of Herbert Spencer d 

“ Out of this lowest state, however, there tend to arise 
higher states. In two ways do groups thus loose in 
their sexual relations evolve into groups having sexual 
relations of more definite kinds. 

If, as we have concluded, prevailing promiscuity 
was from the first accompanied by unions having some 
duration — if, as we may infer, the progeny of such 
unions were more likely to be reared and more likely 
to be vigorous than the rest, — then the average result 


1 Sociology, § 295. 




must have been multiplication and predominance of in- Lecture I. 
dividuals derived from such unions. And, bearing in * 
mind that among these there would be inherited natures 
leaning towards such unions more than other natures 
leaned, we must infer that there would, from generation 
to generation, be an increasing tendency to such unions 
along certain lines of descent. Where they favoured race- 
maintenance, survival of the fittest would further the 
establishment of them. I say advisedly — where they 
favoured race-maintenance ; because it is conceivable that 
in very barren habitats they might not do this. Sexual 
relations conducive to the rearing of many children 
would be of no advantage : the food would not suffice. 

It may be, too, that in very inclement habitats more 
careful nurture would be useless ; since where the hard- 
ships to be borne in adult life were extreme, the raising 
of children that could not bear them would not help to 
preserve the society — nay, by wasting food and effort, 
might prove detrimental. The ability of a child to sur- 
vive with no care beyond that which its mother can 
give, may in some circumstances be a test of fitness for 
the life to be led. But, save in such extreme cases, the 
favourable effects on offspring must tend to establish in 
a social group persistent relations of the sexes. 

“ The struggle for existence between societies con- 
duces to the same effect. Subject to the foregoing 
limitation, whatever increases the power of a tribe, 
either in numbers or in vigour, gives it an advantage in 
war ; so that, other things equal, societies characterized 
by sexual relations that are the least irregular will be 
the most likely to conquer. I say other things equal, 
because co-operating causes interfere. Success in battle 
does not depend wholly on relative numbers or relative 
strengths. There come into play courage, endurance, 
swiftness, agility, skill in the Use of weapon?. Though 
otherwise inferior, a tribe may conquer by the quickness 
of its members in tracking enemies, by cunning in 
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Lecture L ambush, etc. Moreover, if among a number of adjacent 
^ tribes there are no great differences in degrees of pro* 
miscuity, conflicts among them cannot tend to establish 
higher sexual relations. Hence only an occasional effect 
can be produced ; and we may anticipate that which 
the facts indicate — a slow and very irregular diminution. 
In some cases, too, profusion of food and favourable 
climate may render less important the advantage which 
the offspring of regular sexual relations have over those 
of irregular ones. And this may be the reason vyhy in 
a place like Tahiti, when^ life is so easily maintained 
and children so easily reared, great sexual irregularity 
was found to coexist with large population and con- 
siderable social advance. 

As, however, under ordinary conditions the rearing 
of more numerous and stronger offspring must have 
been favoured by more regular sexual relations, there 
must, on the average, have been a tendency for the 
societies most characterized by promiscuity to disappear 
before those less characterized by it,” 

Thus, marriage is first a practice, then that practice 
grows into a custom, and finally the custom passes into 
law. 

Different The essential difference between promiscuity and mar- 

conjugai reia- ^iage is the exclusiveness of the latter relation ; and 
tion. different forms of marriage result from the different 

degrees of this exclusiveness. These last are determined 
by the number of parties to the relation, and the dura- 
tion of it. As depending upon the number of parties 
to the relation, the different possible forms of marriage 
are as follows : — 

I. The union between a certain number of males and 
a certain number of females, which is the form of 
marriage commonly prevailing amongst the Nairs of 
Malabar. This is but little <femoved from promiscuity. 

IL The union between one woman and several men, 
related or unrelated. This form of marriage is called 
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polyandry, and prevails in Thibet and Ceylon, where Lecture L 
the husbands are generally related, being most common- * 
ly brothers. I need hardly tell you that the marriage 
of Draupadi with the Pandavas, which forms the subject 
of so much discussion in the Mahabharat, is an instance 
of this kind. 

III. The union between one man and several women 
known as polygamy, or polygyny, which is found to 
exist amongst the Hindus, the Mahomcdans, and several 
other nations. 

IV. The union of one man with one woman, which 
is called monogamy, and which prevails in Christian 
countries. This is the most exclusive form of the con- 
jugal relation. 

As depending upon the duration of the union, the 
different forms of marriage are : — 

I. Marriage for a definite term or terminable at 
the option of the parties, which is one of the forms 
that prevails, under certain restrictions, amongst the 
Mahomedans. 

II. Marriage for the joint lives of the parties, which 
is the form prevailing amongst Christians. 

III. Marriage for the life of the wife leading to 
perpetual widowhood in the event of her surviving the 
ihusband, which is the form that prevails amongst the 
Hindus. 

IV. Marriage in which the union is life-long for the 
■husband as well as for the wife, a form which is not 
found to exist anywhere practically, but which is 
regarded by Positivism as the most perfect form. 

In polyandry the paternity of offspring is uncertain, Polyandry, 
as polyandry is promiscuity ; but this uncertainty is 
reduced Within limits, and when, as is commonly the 
case, the husbands are brothers, such uncertainty does 
not altogether deprive the children of paternal care. 

For, though not sure of being the sons or daughters of 
4iny particular member of the household, they are at 
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Lecture I. least his nephews or nieces. In unfavourable climates, 
• where food is scarce, this form of marriage conduces to 
the preservation of the race by checking over-popula- 
tion and consequent starvation and misery. Fraternal 
polyandry has its parallel in other archaic institutions, 
such as that of joint property. 

Polygamy. It is, however, inferior to polygamy, ethically as well 
as socially ; for in the latter, the paternity of the off- 
spring being known as certainly as their maternal rela- 
tion, they equally share the fostering care of both parents, 
and repay it to both in the shape of filial tenderness in 
their old age ; while collateral relationship being known 
and traceable both in the maternal and the paternal 
line, the family tie is extended and strengthened ; so 
that, on the whole, the result is beneficial alike to the 
young, the adult and the old. 

Monogamy. In monogamy, these beneficial effects become still 
greater by reason of the greater strength of the marriage 
tie, and the amelioration of the condition of women. 
During the earlier or militant stage of social progress, 
when there is greater mortality among men, polygamy 
may be necessary, and may even prove beneficial as 
a better means of maintaining the population than 
monogamy. But as society settles into a peaceful 
condition, and the numerical inequality between males 
and females becomes less and less, monogamy be- 
comes a social necessity. And hence, even in countries 
where polygamy is legal, its extent is practically 
small. 

Marriage by There is one peculiarity in connection with primitive 

capture. marriage, which, from its almost universal prevalence 
and the effect it has had upon ancient law, deserves 
some notice in this place. I mean marriage by capture. 
It is singular that the most tender of all relations, the 
source of all that is sweet^and charming in our domes- 
tic life, should have originated in force and violence. 
But such is the fact, and the evidence in its support is 
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considered by competent judges to be overwhelming,^ Lecture 
It existed amongst the Jews, the Spartans, and the 
Romans, and is found to prevail amongst numerous 
savage tribes/^ In our own ancient code, marriage by 
capture, called the Rakshasa marriage, is recognized 
as one of the eight forms of marriage, though in conse- 
quence of the advance that Hindu society had made in 
Manu’s time, it is regarded as an inferior form. Con- 
cerning the origin of the practice, great diversity of 
opinion prevails. Mr. McLennan thinks that it originated 
from female infanticide, leading to scarcity of women 
within the tribe, which must have compelled its members 
to obtain wives by capture from neighbouring tribes."*^ 
According to Sir John Lubbock, this view is erroneous, 
and the practice really owes its origin to the fact that 
forcible possession would be the only mode by which 
individual marriage, — that is the appropriation of a wo- 
man by a single man, — could arise out of communal 
marriage.® But Spencer has shown that the practice must 
have originated from a number of concomitant causes, 
such as the hostile relation of primitive neighbouring 
groups, resistance from female coyness, and opposition of 
parents against the taking away of daughters.*^ Whatever 
be the origin of the practice, its necessity ceases as 
society advances, and changes its character from the 
militant to the peaceful ; but the sentiments of honour 
already associated with it still survive and produce a 
leaning in favour of its feigned observance ; and thus 
what was at first a stern reality, becomes transformed 
into a harmless ceremony. This accounts for the 
extensive prevalence of the form of capture as a mar- 
riage ceremony in archaic law ; and the practice among 

* Lubbock’s Origin of Civilisa* * M’Lennan’s Primitive Mar- 

tion, p. 99. '^iage, 2nd ed., p, in. 

* M’Lennan’s Primitive Mar- ® Origin of Civilisation, pp. 95,. 

riage, Ch. IV. 97* 

» Manu, III, 33. ** Sociology, pp. 649-655. 
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Lecture I. the Khonds already alluded to is only an instance of 
^ this. 

The prohibition . against marriage between members 
of the same stock, which is another peculiarity of primi- 
tive law, and which is still in force with us,^ has been 
generally considered to be connected with the practice 
of marriage by capture, though, as to the precise nature 
of this connection, opinion is not altogether unanimous.^ 
Marriage in The importance of the institution of marriage is too 
.ScramenT. 'Veil recognized to require any comment. It is the source 
of every doniestic comfort trom infancy to old age ; it is 
necessary for the preservation and the welk being of our 
species ; it awakens and develops the best feelings of our 
nature ; it is the source of important legal rights and 
obligations ; and, in its higher forms, it has tended to 
raise the weaker half of the human race from a state of 
humiliating servitude. To the Hindu, the importance 
of marriage is heightened by the sanctions of religion. 
“ By no people,” says Sir T. Strange, “ is greater import- 
ance attached to marriage than by the Hindus.”® In 
Hindu law it is regarded as one of the ten sanskarSy or 
sacraments,^ necessary for regeneration* of men of the 
twice-born classes, and the only sacrament for women® 
and Stidras}^ It being a settled doctrine of the Hindu 
religion that one must have a son to save him from a 
place of torment called put} marriage, as the primary 
means to that end, becomes a religious necessity. This 
necessity, as regards the Brahman, is further pointed 
out in another way. ‘‘A Brahman,” says the Veda 
“ immediately on being born, is produced a debtor in 
three obligations : to the holy saints, for the practice of 
^religious duties ; to the gods, for the performance of 

' Manu, Illj 5. ^ Colebrooke’s Digest, Bk. V, 134, 

- M’Lennan’s Primitive Mar-’' Note. 

.fiage, pp. 84-93 * Manu, 11, 67. 

’ Elements of Hindu law, Vol. ’ Colebrooke’s Digest, Bk. V, 122. 
p. 35. ’ Manu, IX, 138. 
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sacrifice; to his forefathers, for offspring,*’^ Accordingly, Lecture L- 
Manu ordains that, “ after he has read the Vedas in the ' 
form prescribed by law, has legally begotten a son, and 
has performed sacrifices to the best of his power, he has 
paid his three debts, and may then apply his heart to 
eternal bliss ; but if a Brahman have not read the Veda, 
if he have not begotten a son, and if he have not per- 
formed sacrifices, yet shall aim at final beatitude, he shall 
sink to a place of degradation.*’ - 

The earlier rules of Hindu law, having reference to 
Hindu society in that stage df its progress when the 
Aryans had recently settled in a healthy and fertile 
country, and when rapid multiplication of the race was 
an important object, no doubt, regard marriage chiefly 
as a source of progeny. But you must not imagine that 
the higher or spiritual aspect of marriage has been al- 
together overlooked. The Vaidik texts that are recited 
on the completion of the seventh step by the bride, ^ 
clearly show that the Hindus, even in those early days, 
had learned to regard marriage as a true companionship 
of the purest character, a union of pure hearts, for the 
cultivation of the best feelings of our nature. 

India has sometimes been regarded as an epitome of Differenu’orms 
the world in respect to the variety of its climate, flora, iiindTsociety. 
and fauna, and I may add that it may equally well be 
regarded as such in respect to variety in its forms of 
marriage. In the Hindu law, strictly and properly so 
called, there are no less than eight different forms of 
marriage, differing from one another in no slight degree, 
being in fact typical of different stages of social pro- 
gress ; and in consequence of the varying rates at which 
society has advanced in different parts of India, the cus- 
tomary and statutory forms of marriage prevailing 
amongst the Hindus and the semi-Hindu races, mostly 

^ Cited in ihe Dattaka Mimansa, ® See Asiatic Researches, Vol. 

Sec. I, 5. VII, pp, 303 — 305 ; and Lecture 

• VI, 36, 37. in. infra. 
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Scantiness of 
case-law on the 
.subject of 
marriat^e. 


of non- Aryan origin, are of the most varied description.- 
So that Indian life presents almost every possible form 
of the conjugal relation, from the grossest polyandry 
verging on promiscuity, to the purest and the most ra- 
tional form of monogamy.^ 

It is this la.st circumstance that attaches peculiar value 
to the Hindu law of marriage. While, like every other 
branch of living law, it has an interest for the practical 
lawyer, and like every other branch of archaic jurispru- 
dence, an interest for the jurist, it is a rare collection of 
varied materials for the student of sociology. 

From the above remarks you may «nfer that the 
Hindu law of marriage is a complicated subject, and so 
to some extent it really is ; but it is free from one source 
of complication which often perplexes the student of law. 
It has not to be disentangled out of a mass of uncon- 
nected precedents. “ It is remarkable,” observes Morley, 
“ that there have been no cases relating to the Hindu 
law of husband and wife reported in the Presidencies of 
Bengal and Madras : the reader will perceive that, with 
one exception (a case in the Supreme Court at Calcutta), 
all the p/acita refer to cases decided in the Adawlut 
Courts of Bombay.”*^ Though, since the above was 
written, there has been some addition to the case-law 
on the subject, yet that addition is but small. The 
Bombay cases alluded to are cases relating to certain 
customary forms of marriage. 

One cau.se of this scantiness of case-law is, I believe, 
the sacramental character of marriage in Hindu law. 
Owing to this, the Hindus are so careful to observe the 
rules concerning marriage and to avoid error, unless it 
be on the safe side, and so strong is their disinclination to 
question the validity of marriage in any case, that disputes 
concerning this topic seldom arise for judicial deter- 
mination. 

* See Nelson’s View of the Ilin* * See Act III of 1872. 

clu Law, &c., pp. 144, 145. ® I Dig., p. 287, Note. 
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It remains now only to say a few words by way of lkcturk I. 
introduction to the law of Stridkana. The \^joxeisiridkana 
is derived from stri^ woman, and dkana, property, and 
means literally woman’s property. While declaring 
the perpetual tutelage of women, ^ and their general 
incapacity to hold property,^ the Hindu law concedes 
to them the privilege of holding property of certain 
descriptions with absolute power of disposal. It appears 
also to have regarded their interests in prescribing the 
order of succession to woman’s property, as may be 
seen from the very prominent J)osition therein assigned 
to the daughte#r, who in many cases inherits her mother’s 
property to the exclusion of male issue. The law of 
stridkana stands, therefore, in favourable contrast with the 
general spirit of the Hindu law, which in other respects is, 
no doubt, not very equitable towards women ; and when 
it is remembered that in no ancient or mediaeval system 
of law, except the Mahomedan and the later Roman, 
have so large concessions been made in favour of the 
proprietary rights of women, the Hindus may find some 
reason for just complacency in this chapter of their law. 

Concerning the nature of stridkana and the order of 
succession to it, great diversity of doctrine prevails in 
the different schools. In tracing this diversity to its 
source, you will be furnished with ample illustration of 
the manner in which the interpretation of texts by 
commentators has served as ..n agency for the gradual 
development of the Hindu law. 

I shall conclude this Lecture with a rough outline of Pianofth« 
the plan I intend to follow. present course 

As the law of stridkana depends in some of its pro- 
visions on the law of marriage, the consideration of 
marriage will precede that of stridkana. 

The Hindu law of marriage divides itself into two 
branches, one being the Hindu law of marriage strictly 


Manu, IX, 3. 


“ Manu, VIII, 416. 
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Lectors I. and properly so called, — that is the law as found in the 
— ^ 'institutes and commentaries ; and the other, the law relat- 

ing to certain forms of marriage which are legalized by 
custom or by statute law, and which prevail among the 
Hindus in the widest sense of the term, as including 
Hindus strictly so called, as well as those who are 
popularly known by that name. I shall treat of each 
of these branches separately, and begin with the former, 
which will be discussed under the following four heads, 
to which the points for consideration on the subject 
may be reduced, vis. : — * 

I. — Parties to marriage. t 

II. — Modes of contracting marriage, 
in. — Incidents of marriage, that is, rights and 
duties arising out of it. 

IV. — Dissolution of marriage. 

Having finished the law of marriage, I shall take up 
the law of siridkaua. In this subject the questions for 
consideration are three : — 

First — What constitutes stridhana ? 

Second — What are the rights of a woman over her 
stridhana ? 

Third — What is the order of succession stridhana ? 

These questions will be considered in the order 
indicated above. 



LECTURE II. 


PARTIES TO MAiy^IAGE. 

Questions for consideration — Who are incompetent to marry — Minors — Idiots 
and lunatics — The^tleaf and dumb, and persons incurably diseased — 
Impotent persons — One having a wife living — Polygamy — One whose 
i-lder brother is unmarried — Who are iinOt to be taken in marriage — 
Femnles how far viewed as parties to marriage — Minors — Marriageable 
age for a female— Guardianship in marriage — Betrothed girl — One whose 
husband is living — Widows — Girls with visible or other minor defects - 
One whose cider .sister is unmarried— Woman of the same — Girls 

related within the proliibitod tlegree.s — Prohibited degree.s in difTorent 
systems compared — Daugliter of one\s spiritual guide or pupil— Girl 
bearing ou<i's mother's name — Girl oUler in age — Girl belonging to a 
different easte — Daughters of il legitimate persons— Effect of disqualifica- 
tioii on marriage already complcte<l. 


I SHATX begin with the law relating to parties to Que tions for 
marriage. The rule is, that primd facie all persons are 
to be deemed qualified for every purpose, unless it is 
shown that the law has disqualified any of them for any 
purpose. Wc have, therefore, to enquire what persons 
are, by the Hindu law, disqualified from becoming 
parties to marriage. This disqualification is either 
absolute or relative, according as it renders a party 
altogether incompetent to marry, or only indompetent 
to marry a particular person. Thus a woman whose 
husband is living is, as you will see, absolutely incom- 
petent to marry, while a woman who is related to a man 
within certain prohibited degrees is disqualified only as 
regards marriage with that particular man, and may 
marry any other man to whom she is not so related. 

If, in accordance with the view that is taken of marriage 
B, IIL 3 
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Lecture II. in the Hindu law, we regard man as the active party, 
• . party who marrieSy and woman as merely the 

passive party, or the party who is taken in marriagCy the 
two questions, — Who are incompetent to marry ? and 
Who are unfit to be taken in marriage ? - will embrace the 
whole scope of the enquiry into absolute and relative dis- 
qualifications ; for the answer to the former will include 
all absolute disqualifications in the male, while the answer 
to the latter will include all absolute disqualifications in 
the female, as well as all relative disqualifications in both. 

Who are I shall consider firstHhc question, Who are incompe- 

tent to marry ? Here you will bear in myid that marriage 
is regarded in Hindu law not only as a civil contract, but 
also as a sacrament, being one of the ten regenerating 
ceremonies^ necessary for men of the twice-born classes, 
and the only one necessary for Sudras f and that, in con- 
sequence of this religious necessity, the grounds of dis- 
qualification for marriage are fewer in the Hindu law than 
in any other polished system of law. I shall notice the 
cases of persons who are generally considered incompe- 
tent to marry, and point out their position in the Hindu 
law. 

Minors. Persoiis below a certain age are in most other systems 

of law considered incompetent to marry ; but that age is 
not the same in all, nor is it the same as the age of ma- 
jority for other purposes. Thus in the Roman law, males 
below the age of fourteen years are declared incompetent 
to marry but the age of majority for other purposes is 
twenty-five years.^ By the Code Napoleon, a man under 
eighteen cannot marry without a dispensation from Gov- 
ernment,*^ while the ordinary age of majority is twenty- 
one.*^ Under the English law, while the ordinary age of 

* They are Garbhadhanay Jala- ^ Ibid ^ V, 123. 

kannay Namkaranay Niskratuanay * Inst, of Justinian, Lib. I, Tit. X 
Annaprasanay Ckndakaranay ^Upa- and XXI 1 . 
nayanay Savitri, Samavartana, and * Inst., Lib. I, Tit. XXIII. 
Marriage. See Colebrooke*s Digest, ^ Arts. 1^4, 145. 

Bk. V, 134 note. « Art. 48S. 
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majority is twenty-one, the age of consent to matrimony Lec ture II. 
is fourteen in males and twelve in females ; but if a boy 
under fourteen actually go through the form of marriage, 
such marriage is not absolutely void, but voidable only.^ 

But in the Hindu law, want of age, though a disqualifi- 
cation for other purposes,"^ does not render a person in- 
competent to marry, and there is no age fixed as the age 
of consent to marriage. Though our ancient sagds fully 
perceived that the cares of matrimony are incompatible 
with the life of a professed student ; and accordingly a 
twice-born man is directed by M%nu not to marry until 
the completion •of his period of studentship yet that 
period is indefinite, as it commences with Upanaj/ana, or 
investiture with the sacred thread, and may, as the same 
sage ordains, last for thirty-six years or for half that 
time, or for a quarter of it, or until he perfectly under- 
stands the Vedas,^ At the present day this period of 
studentship is, as you are aware, entirely nominal, being 
reduced to a few hours or at the most, days ; and the 
ceremony of Samavartana, or return from the house of 
the preceptor, is performed sometimes on the very day 
of the Upanayana^ and sometimes only a few days later 
But as investiture with the sacred thread, which takes 
place for the Brahman, Kshatriya, and Vaisya, ordinarily 
at the ages of eight, eleven, and twelve years,^ must pre- 
cede marriage, practically, the limits of the marriageable 
age for these classes are eight, eleven, and twelve years 
respectively ; and for the Sudra, there is no limit at all. 

But though a boy may marry at an early age, when 
his own consent is hardly worth anything, the consent 
of his father or other guardian is necessary so long as he 
is a minor.® The texts of Hindu law speak of guardian- 

‘ Stephen’s Commentaries, Bk. * Manu, II, 36. 

Ill, Ch. II. « Nundlal Bhucjwandas v, Tapee- 

* Colebrooke’s Digest, Bk. II, Ch, das and another, cited in i Mori., 

^ 5 > 57 > 5 ^ 5 Manu, VIII, 163. 287 ; Steele’s Law and Custom of 

® Manu, III, 4. Hindoo Castes, p. 26. 

* Manu, III, I ; see also IX, 94. 
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11. ship in marriage only with reference to female minors,* 
but in a case given in Macnaghten’s Precedents of 
Hindu Law,® one of these texts was held applicable to 
the case of a male ; and that text, which is evidently the 
text of Yajnavalkya (I, 63), cited in Colebrooke’s Digest 
(Bk. V, 135), provides that the father, the paternal grand- 
father, the brother, a sakulya or kinsman on the paternal 
side, and the mother, arc the guardians in succession. 
The want of a guardian’s consent would not, however, 
invalidate a marriage otherwise legally contracted.*^ 

The marriage of a Hindu minor is not only allowable, 
but has been held to be a legitimate^, cause of expense 
in regard to which his guardian has power to bind 
him.^ 

Marriage being one of the matters not affected by the 
provisions of the Indian Majority Act TIX of 1875), for 
the purposes of marriage, a Hindu attains majority on 
completing his fifteenth year.*'" 

Aiding and abetting the marricige of a minor under 
the Court of Wards in the Madras Presidency, without 
the leave of the Collector, is made punishable under 
section 9 of Act XXI of 1855. 

Persons of unsound mind, — that is, idiots and luna- 
tics, — though disqualified for civil purposes generally/^ 
have not been declared incompetent to marry. On the 
contrary, there are indications in the law from which it 
would appear that they are considered to be competent 
to marry. Thus Manu, after declaring the exclusion of 
these and other disqualified persons from inheritance, 
ordains : " 


' Culebrooke’s Digest, Bk. V, ■* Juggessur Sircar v. Nilambur 
135 ; Narada, XII, 20 — 22. Biswa.s, 3 \V. R., 217, 

* Ch. VII, Case II, * Colcbrooke’s Digest, Bk. I, Ch. 

» Modhoosoodun Mookerjee v. V, 188 ; Bk. 11 , Ch. IV, 15. 

Tailiib Chunder Banerjee, 3 W R,, ® Colebrooke’s Digest, Bk. II, Ch. 

194 ; Baee Rulyat and others v, V, 57, 58. 

Jeychund Kewul, 3 Mori, i8l ; ^ IX, 203. 

Steele, 30. 
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If the eunuch and the rest should at any time desire Lecturbi 
to many, and if the ivife of the eunuch should raise 2ip a 
son to him by a man legally appointed^ that son and the 
issue of such as have children, shall be capable of inher- 
iting.” And Jimuta Vahana, in his chapter on exclu- 
sion from inheritance, makes the following comments on 
the above passage : — “ It must not be objected, how can 
they contract marriages, since the eunuch not being 
male, is incapable of procreation, and the dumb man 
and the rest [or those born deaf oj blind], are degraded 
for want of initiation and investiture, because they are 
unapt for [the preparatory] study? The eunuch may 
obtain issue from his wife by means of another man ; 
and a person unfit for investiture with the sacerdotal 
string is not degraded from his tribe for want of that 
initiation, any more than a Sudra.’' ^ And the leading 
authorities of all the other schools, the Mitakshara,- the 
Vivada Chintamani,*^ the Vyavahara Mayukha,^ and 
the Smriti Chandrika,^ agree with the Dayabhaga in 
treating the issue of such persons as legitimate and as 
competent to inherit. It was accordingly held in an 
early case,^ that the marriage of a lunatic was valid, 
and the same view of the law is quoted as correct in 
West and Riihler’s Digest of Hindu Law (p. 288). 

But, on the other hand, it should be noticed that the 
idiot and the lunatic being, where the loss of reason is 
complete, incompetent to accept the gift of the bride, 
which is a necessary part of the ceremony of marriageJ 
it is not easy to understand how their marriage in such 
cases can be regarded as marriage at all. And I may 
add here that Hindu law permits the wife to neglect a 
mad husband.^ 

1 Ch. V, 18. ’ CU V, 32. 

Ch. II, sec. X, 9— II, •' Dabychiirn .Mitter and others v. 

“ Prossonno Coomar Tagore’s Radhachurn Mitter, 2 Mori., 99. 
nranslation, p. 244. ’ See Lecture III. 

* Ch. IV, sec. XI, II. See Manu, IX, 79. 
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Lkqture ,ii. It needs hardly to be pointed out that such marriages 
are exceedingly improper. The answer of the Pandits 
in the case above mentioned declares the marriage of 
a lunatic immoral. To say nothing of the objections 
based upon reason, the authorities on the Hindu law 
itself clearly discountenance such marriages. Thus 
Manu declares^: “But it is better that the damsel, 
though marriageable, should stay at home till her death 
than that he (the father) should ever give her in marriage 
to a bridegroom void of excellent qualities.” Marriages 
of idiots and other naturally disqualified persons must 
obviously be of rare occurrence, and the rule which de- 
clares them valid and legal can be justified only on the 
ground that the opposite rule would be hard against 
the unfortunate offspring, and would deprive the un- 
happy wife of her legitimate conjugal status without 
giving her any compensating advantage, 
dumb'^an/”^ The cases of persons who are deaf and dumb, or are 
persons incur- affbctcd with loathsome and incurable maladies, are 
^biy diseased, analogous to those of idiots and lunatics, in this respect 
that their incapacity to participate in the necessary 
lites^ does not render their marriage void.^ But I may 
add that such persons have been held* not to be en- 
titled to enforce restitution of conjugal rights. 

Impotent Impotency, which is generally considered as a dis- 

qualification for marriage, is not viewed in that light 
in the Hindu law, as will appear from the passages of 
Manu and the Dayabhaga already quoted. This is 
because impotency did not formerly render marriage 
absolutely fruitless, as the impotent could appoint kins- 
men to beget issue on their wives. This vicarious mode 
of fulfilling one of the primary objects of matrimony, 
being however, interdicted^ in the Kali or present age, 
it is doubtful whethei; impotency ought not now to be 

^ IX, 89. * Bai Premkuvar Bhika KalH- 

* Manu, XI, 36. anji, 5 Bom., A. C. J., 209. 

• Steele, p. 30. * See General Note to Manu. 
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regarded as a disqualifying cause, especially as Para- Lecture II. 
Sara, the sage whose institutes are held to be peculiarly * * 

authoritative in the present age,^ in his celebrated text 
in favour of the remarriage of widows, allows a woman 
to take a second husband if the first is impotent. 

Among the inferior classes, impotence is a ground of dis- 
qualification for marriage.^ Among the higher classes, 
happily, the point has never been raised ; but some 
authorities hold that impotence in their case would not 
nullify marriage.^ 

The marriage of a person having a wife living is pro- One having a 
hibited in Christian countries ; but Hindu law permits 
polygamy, though it does not approve the practice. It 
is true that polygamy is expressly allowed only under 
certain circumstances;® but considering the nature of 
some of these circumstances, and considering that a 
wife who speaks unkindly is allowed to be superseded 
without delay, it would follow that polygamy is not 
illegal in any case. Macnaghten,^ Strange,^ and Shama- 
charan ^ consider polygamy prohibited except for allow- 
able reasons ; and Pundit Iswarchandra Vidyasagar has 
cited the following passage of Manu^ — 

“ For the first marriage of the twice-born classes, a 
woman of the same class is recommended ; but for such 
as are impelled by inclination to marry again, women 
in the direct order of the classes are to be preferred : 

“ A Sudra woman only must be the wife of a Sudra ; 
she and a Vaisya, of a Vaisya ; they two and a Cshatriya, 
of a Cshatriya : those three and a Brahmani, of a Brah- 
man,” — as authority for the position that one cannot 
have more than one wife of equal caste with him at the 
same time, except for certain allowable reasons ; in 


1 Parasara quoted in Vidyasagar’s 
Marriage of Hindu Widows, p. 4. 

^ Quoted in the same, p. 7. 

■ Steele, p. 167. 

^ /did. 


* Manu, IX, 77 , 80, 81. 

® t^rinciples of llindu Law, 58. 
^ Hindu Law, Vol. I, 52, 

® Vyavastha Darpana, 672. 

» III, 12 and 13. 
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LECTURE II, Other words, that polygamy such as now prevails is pro- 
“***" ’hibited by the sastras. But his interpretation of the 
above text has called forth much hostile criticism and 
an elaborate rejoinder. It is not my object here to 
take part in this learned controversy as to what is the 
correct exposition of the above passage ; but I cannot 
help observing that the text quoted above refers not to 
the number of wives that a man can have, but to the 
castes in which he can marry ; ^ and I think I can safely 
affirm that the prohibition against polygamy, such as 
is inferred from this and t)ther texts, is merely directory 
and not imperative.- The practice has ahvays prevailed 
among the Hindus, and it reached its climax in Bengal 
as an incident of kulinism. This last-named institution 
has exercised its pernicious influence upon marriage for 
several centuries, but happily it is now fast becoming 
obsolete, and will soon become purely matter of history/^ 
It was established by Ballal Sen with a view to honour 
the deserving amongst the Brahmans in his kingdom ; 
but there is one radical error in the system which has 
rendered it an unmixed evil. The distinction is made 
hereditary, so that though possessing no other merit, 
the descendant of a kulin would rank as such, provided 
that no female in his family has been married to any 
but a kulin : while persons of the inferior class called 
vansaja^ though they can never become kulins, are 
considered highly honoured if they can marry their 
daughters to kulins. Hence, sometimes from fear of 
degradation, and sometimes from a desire to elevate 
their position, people were led to select ktilin husbands 
for their daughters, i'hus, while the kulins generally 
obtained a plurality of wives, the vansajas necessarily 
found it difficult to obtain wives, and were driven to the 
reprehensible practice of buying girls for marriage. 

^ See Dayabhaga, Ch. IX, 2—6. ® For an account of kulinism^ see 

^ See Verasvami Chetli v, Ap- Vidyasagar’s first Tract on Poly- 

pasvami Chetti, i Mad., 375. gamy, pp, 15 — 28. 
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One whose elder brother is unmarried is considered Lecture IL 
in Hindu law incompetent to marry ; ^ but the elder 
brother must be one by the same mother.- He who eider brother is 
violates this rule is called a pariveiiri, and his offence is 
styled parivedana. This offence, however, is not com- 
mitted where the elder brother is living in a foreign 
country, or is impotent, or degraded, or under any such 
bodily or mental infirmity as would render his marriage 
improper.*^ The above rule owes its origin to the 
influence of the joint family system. It is really no 
impediment to marriage, but rather operates as an 
inducement tedt. For the marriage of every man thus 
becomes not only a necessity by itself, but a condition 
necessary for the marriage of his younger brothers. 

The rule, it appears, was never treated as anything 
more than a moral injunction ; and now with the dis- 
integration of the joint ftimil}/, and the consequent 
change of ideas and feelings, its force is becoming less 
and less. 

I now come to the second question. Who are unfit to who arc ^ 
be taken in marriage Marriage is more imperatively fj" 
necessary for a female than for a male. It is the only ‘Tuunage. 
sacrament for women.'* Manu declares : “ Reprehen- 
sible is the father who gives not his daughter in marriage 
at the proper time and other sages also declare the 
same thing.^’ As a consequence of this necessity for 
marriage, hardly any maiden is deemed absolutely dis- 
qualified for matrimony ; and the nuptials of daughters 
form a charge on their fiither’s property/ and a legal 
necessity for alienation by the widow.^ 

* Manu, III, 171, 172. « Coicbrooke’s Digest, Bk. IV, 

Dattaka Mimansa, see. VI, 54. 15 — 17 ; Udvahatattwa, Raghunan- 

'* See the text of the Chhandoga dana’s Institutes, Vol. II, pp.68, 69. 

Parisistha cited in the Udvahatat- ; Mitakshara, Ch. I, sec. VII, 
twa, Raghunandana’s Institutes, 5; Dayabhaga, Ch. Ill, sec. Il’ 

Serampore Ed., Vol. II, p. 66. 34 — 39. ^ 

'Manu, 11,67. “Dayabhaga, Ch. XI, sec. I, 

* Manu, IX, 4. 66 ; I’reaj Narain v. .Ajodhyapur- 
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Lecture II. I have said above that a woman is not regarded in 
Femal^haw Hindu law as an active party in marriage. In fact, she 
far viewed as Js hardly regarded as a party at all. Marriage is viewed 
marriage. as a gift of the bride by her father or other guardian to 
the bridegroom : the bride, therefore, is regarded more 
as the subject of the gift than as a party to the trans- 
action.^ Sometimes, as in swayamvara or the selection 
of a husband by the damsel herself, which was a privi- 
lege accorded by kings to their favourite daughters, or 
in the case where the guardian neglects to dispose of a 
girl in marriage, a female may become a party to the 
matrimonial contract.^ But these are» exceptional 
cases. 

The early age at which a girl is enjoined to be married 
makes her unfit to act as a party to the nuptial contract, 
and throws upon her guardian the sole responsibility of 
negotiating a proper match for her. 

Minors. Minors are not only eligible for marriage, but are the 

fittest to be taken in marriage. 

Marriageable Regarding the marriageable age of a female, the 
higher limit is definitely fixed. Manu, Brishaspati, 
Vasistha, Paithinasi, Kasyapa, and Vyasa all strictly 
enjoin that a girl must be given in marriage before 
puberty.^ As for the text of Manu, which says that 
‘ it is better that the damsel though marriageable should 


shad, 7 Sel. Rep., 513. See also 
Ram Coomar Mitter v. Ichamayi 
Oasi, I. L.R., 6 Calc. 36, in which it 
was held that a Hindu widow having 
borrowed a sum of money for defray.- 
ing the marriage expenses of a 
granddaughter, the child of a son 
who had predeceased his father, such 
sum, though it could not be consi- 
dered a charge on the grandfather’^ 
estate, was yet one which was legally 
recoverable from the heirs who, on 
the widow’s death, succeeded to the 
possession of such estate. 


* See, however, Khusal Chand v, 
Bai Mani, I. L. R., 11 Bom., 247, in 
which Sargent, C. J., observes that 
the theory of marriage in “ the 
Bramha form at any rate repudiates 
the idea of property in the relations- 
of the damsel, and assumes that 
they act as her guardians in the dis- 
charge of a sacred duty” (at p. 255), 

* Yajnavalkya, I, 64; Cole- 
brooke’s Digest, Bk. IV, i8, 

® Colebrooke’s Digest, Bfc# IV, Cli. 
1 , 14—17; Udvahatattwa,Ragbunan- 
dana’s Institutes, Vol. 11 , pp. 68,69. 
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stay at home till her death, than that he (the father) Lect(7re IL 
should ever give her in marriage to a bridegroom void " 
of excellent qualities,* ^ Raghunandana explains it as 
being a prohibition against a bad match.^ Practically, 
fear of the conventional shame that attaches to a fami- 
ly in which a girl attains puberty before marriage, 
makes every father anxious to dispose of his daughter 
in marriage as early as possible. The lower limit of 
age is not exactly defined. Ordinarily, the lowest age 
for marriage is eight years, but Manu allows a girl to 
be married even before the proper age, if a proper union 
is secured.^ 

I ought here to add that' the marriage of a woman 
after she has attained puberty, though declared sinful, 
is not absolutely void, though some degree of blame is 
always attached to it. 

The necessity for early marriage and the future irre- Guardianship 
vocability of the union make guardianship in marriage 
a matter of immense practical importance, and it forms 
a topic of discussion in the writings of the sages and 
the commentators. The order in which the right to 
guardianship in marriage vests in the different relations 
of a girl, is given somewhat differently by different 
sages. Yajnavalkya, whose text is adopted in the 
Mitakshara, and is followed in all the schools except 
the Gauriya, declares : “ The father, paternal grand- 
father, brother, kinsman {sakulya\ and mother, being of 
sound mind, are the persons to give away a damsel — 
the latter respectively on failure of the preceding.** ^ 

Raghunandana, the leading authority of the Bengal 
school on the subject of marriage, has, by a comparison 
of the above text of Yajnavalkya with the texts of two 
other sages, Vishnu and Narada, deduced the order of 

* IX, 89. " * Manu, IX, 88, and note by 

^ Udvahatattwa, Inst., Vol. 11, KuUuka. 

. 69. '* Yajnavalkya, I, 63 : see also 

2 Strange, 28. 
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Lecture II. guardianship, which is the law in Bengal, and which 
* niay be stated thus : 

The father, paternal grandfather, brother, sakulya, 
maternal grandfather, maternal uncle, and mother, if 
of sound mind, are entitled in succession to give a girl 
in marriage.^ 

These two rules call for some remarks. In the first 
place, you may ask why it is that while all the schools 
equally acknowledge the authority of the sages, Bengal 
should follow one rule, and the other schools another, 
and how the second rule *is deduced. As this is the 
first instance in which these questions anise, I shall 
pause for a moment to answer them. The Mitakshara, 
though referring to other .sages now and then for the 
purpose of illustration, is in the main a running com- 
mentary on Yajnavalkya, and accordingly in the present 
instance adopts the text of that sage as it finds it. 
Raghunandana, on the other hand, was a compiler of 
Hindu law, and as such, he was not bound to follow 
exclusively the text of Yajnavalkya, c.specially when 
he found that it assigned no place to the mater- 
nal relations who, for reasons not necessary to be 
here dwelt upon, had already acquired importance 
in the school to which he belonged.- Accordingly 
he compares the text of Yajnavalkya with those 
of two other sages, Vishnu and Narada, which run 
thus : — 

“ A father, paternal grandfather, brother, sakulya, 
maternal grandfather, and mother are the givers of a 
damsel in marriage ; in default of the first, the next in 
order, if in the natural state of mind, is entitled to per- 
form the ceremony of gift.” — Vishnu. 


’ Udvahatatiwa, Institutes, Vol. VI) with that in the Mitakshara 
II, p. 70. ICh. II, sec. VI). 

- Compare the position of these * Udvahatatiwa, Institutes, Vol. 
relations in the order of succession II, p. 70 ; and Shama Charan’s 
in the Dayahhaga (Ch. XI, sec. Vyavastha Darpana, p. 651. 
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‘‘ The father himself will give the daughter (in mar- Lecture II. 
riage), or her brother by the father’s consent, the mater- 
nal grandfather, the maternal uncle, the sakulya^ and 
relations in the maternal line, the mother in default of 
all (these), provided she be of sound understanding, 
otherwise the kinsnien of her father will give the 
daughter in marriage.” — Narada. And he adopts as 
the basis of his rule, the text of Vishnu, with this 
qualification only, that the maternal uncle is to have 
a place before the mother, as laid down in Narada’s 
text. So much for the treatment of texts by commen- 
tators. 

In the second place, you will observe that the order 
of guardianship in each of the foregoinj:* rules differs 
from the order of guardianship for other purposes, and 
assigns a very inferior position to the mother, though, 
next to the father, she is the natural guardian of a girl 
in ordinary cases. ^ One reason for this stems to be the 
fact that in marriage, the guardian, or, as he is styled, 
the giver of the bride, has to perform certain religious 
ceremonies which the mother, being a female, is the 
least competent to perform. Perhaps a second reason 
for this is the fact that as marriage affects the social 
position of a family, the male relations of a girl are 
considered better qualified than her mother to provide 
a suitable match for her f and the dependence of 
women is a third reason for the same. Accordingly, 
in Ex parte Jankiprasad Agarwala^ the Supreme Court 


* Colebrooke’s Digest, Bk V, 453, 
commentary. See the case of Pran- 
krishna Sarma, I. L.R., 8 Calc., 969, 
in which the mother haviug taken 
away her daughter, of six or seven 
years, without the consent of the 
father and married her, persons aid- 
ing her were held guilty of abetting 
kidnapping from lawful guardianship. 

^ There is a common saying that 


“the bride cares for the beauty, her 
mother for the wealth, and her 
father, for the learning, of the bride- 
groom ; her kinsmen care for his 
high lineage ; and neighbours care 
only for the marriage feast.” See 
Mallinath’s note to Kumara 
Sambhava, V, 72. 

® Boulnois* Rep. (Part II), 114 ; 
Vyavastlm Darpana, 655. 
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Lecture II. of Calcutta hdd that the brother was the person 
“ entitled to give a girl in marriage in preference to the 
mother. But in a recent case^ the above text of 
Yajnavalkya has received a construction which, to some 
extent, reconciles it with the natural rights of the 
mother. In that case, the plaintiff, a divided brother 
of the defendant’s deceased husband, claimed an ex- 
clusive right to give in betrothal the infant daughter 
of his deceased brother, and to have a sum of money 
paid to him by the defendant for the expenses of the 
marriage. The High Court of Madras, in deciding 
against the plaintiff, appellant, observed 

' Upon reason and principle, therefore, and the 
application of the existing law in regard to the inde- 
pendent position of the defendant, both as guardian 
and proprietor of the estate derived from her husband, 
we come to the conclusion that the law does not 
warrant a declaration of the absolute right set up by 
the plaintiff. We are of opinion that the duty was 
enjoined on the husband’s kinsmen in order to ensure 
the making of a suitable provision for the betrothal of 
daughters before reaching the age of puberty, just as 
it is declared to be their duty in the case of sons, to 
provide for the several ceremonies required to perfect 
the regeneration of a twice-born man. It appears to 
be so treated by Jagannatha in the Digest^ sections 303 
and 1 1 3, and that they were left to perform it like all 
other ‘ auspicious ’ family ceremonies in harmony, if 
possible, with the mother and other members of the 
family. If on a choice being made of a person in 
every way suitable to be affianced, a mother, without 
sufficient cause, improperly refused to accept him, and 
obstructed the betrothal, a suit to compel her to allow 
the ceremony to take place, and if she was chargeable, 
to provide means for its celebration, would probably be 


S. Namasevayam Pillay v. Annammai Uinmal, 4 Mad., 339. 
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successful. But no Court, we think, would be justified Lecture IL 
in granting such relief if the mother's refusal and ^ 
resistance were because of serious objections to the 
person chosen, or for other good and sufficient cause, 
nor, we think, would the betrothal of a daughter with 
an unobjectionable person of the mother’s selection be 
restrained at the suit of the brother, or other kinsman 
of the father, who had been consulted by the mother 
and had without any sufficient cause objected to the 
betrothal. It would seem from the express provision 
made by the law for the chdice of a husband by the 
girl herself i!\ case of neglect on the part of her rela- 
tives of their duty to betroth her for three years from 
the time she became marriageable {ManUy Ch. IX, Sis. 

90, 91 ; I Strange's Hindu Law, 36), that the duty does 
not amount to an enforceable legal obligation, and the 
effect of restraining the betrothal in such a case would 
probably be to aid in thwarting betrothal before puberty, 
the very purpose for which the duty was enjoined.” 

The above decision, you will observe, also lays down 
the important rule that a guardian in marriage, having 
selected a fit and unobjectionable match, can by a suit 
compel the guardian of a girl’s person to allow the 
marriage to take place, and can also compel the party 
chargeable to pay the expenses of the same. 

In the ca.sc of Kashi Chimder Sen, I. L.R., 8 Calc., 266, 
it was held that a guardian in marriage was entitled 
under Act IX of 1861 to ask for an injunction to re- 
strain any other person from contracting an improper 
marriage. 

But the Court may, in the interests of the girl to be 
given in marriage, impose conditions upon the exercise 
of the right of the guardian in marriage when he seeks 
the assistance of the Court. See Shridhar v, Hira Lai, 

I. L. R., 12 Bom., 480. * 

I may here tell you that the Hindu law relating 
to guardianship in marriage and the restraint on the 
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Lecture II. freedom of choice on the part of the bride, resembles 
Very much the Attick law on the subject. Speaking of 
that law, Sir W. Jones observes ^ “ All unnecessary 
restraints upon love, which contributes so largely to 
relieve the anxieties of a laborious life, and upon 
marriage, which conduces so eminently to the peace 
and good order of society, are odious in the highest 
degree ; yet at Athens, whence arts, laws, humanity, 
learning, and religion are said to have sprung, a girl 
could not be legally united with the object of her 
affection without the con'^ent of her controller, who was 
either her father or her grandsirc, her brother or her 
guardian.” 

It has been held in the case of Maharanee Ram 
Biinsee Koonwaree v. Maharanee Soobh Koonwaree'^ that 
the word “ mother ” in the above texts does not include 
a stepmother. It has also been held in the same case 
that where, as in the instance of the sakiilyas, the order 
of guardianship is not definitely laid down, the Court 
has the discretion to select a proper person as guardian ; 
and in the exercise of this discretion, the Court held 
that the paternal grandmother of a girl was preferable 
to her stepmother as her guardian in marriage. 

Though the father is undoubtedly entitled to dispose 
of his daughter in marriage in preference to all others, 
yet, under certain circumstances, he may lose this pre- 
ferential right. Thus, when he neglects to exercise it 
in proper time, and allows the daughter to remain for 
a long time unprovided with a husband, he forfeits the 
right altogether.’^ So it has been held that a kulin 
Brahman, who has many wives, and visits the mother 
of his daughter after long intervals of absence, during 
which she continues under the guardianship of her 

^ Collected Works of Sir W. 2 Strange's Notes of Cases, 89 ; i 
Jones, Vol. IV, p. 21 1. Norton’s Leading Cases on Hindu 

* 7 W. R., 321 Law, I. See also Khusal Cband v> 

^ The King v. Kislnama Naick, Bai Mani, I. L. R., ii Bom., 247. 
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mother, is not such a natural guardian of that daughter Lecture II 
as her mother,^ This ruling is certainly not favourable • *■ 

to the prospects of kuUnism^ and is perhaps not in 
accordance with the strict letter of the Hindu law ; 
but it undoubtedly accords with the spirit of that law. 

A guardian may delegate his authority to another, 
and the delegated guardian will have the right to dis- 
pose of the ward in marriage. Such delegation may 
be presumed from the conduct of the parties.* 

Where there is no one authorized to give a girl in 
marriage, or where her guardian.^ neglect to do so, she 
is allowed to choose her own husband ; but in the latter 
case, she must wait for three years after attaining the 
marriageable age, that is the eighth year.* Speaking of 
this latter case, Strange observes : “ Though the law be 
so, it may be a question whether, according to modern 
practice, the right do not, in this case, continue to attach 
to the substitutes for the father instead of vesting in the 
girl,”^ 

Though the consent of the guardian is declared neces- 
sary with a view to secure a proper marriage, it has been 
held that the absence of such consent would not in- 
validate a marriage otherwise legally contracted and 
performed with all the necessary ceremonies.’’® 

This rule, however, seems to be too broad in its terms, 
and to require some qualification. No doubt, it does 


* Modhoosoodun Mookerjee v. 
Jadub Chunder Banerjee, 3 W. R,, 
194. But the fact that the father has 
been convicted of theft does not 
disentitle him to be the guardian of 
his daughter in marriage. See 
Nanabhai v. Janardan, I, L. K., 
12 B., no. 

* Golamee Gopee Ghose v, 
Juggessur Ghose, 3 W. R., 193. 

* Colebrooke’s Digest, Bk. IV, 
18 ; Manu, IX, 88, 90, 91. 

* 1 Strange, 36. 

B, HL 


* Modhoosoodun Mookerjee v. 
Jadub Chunder Banerjee, 3 W. R., 
194 ; see also Steele, p, 30. See 
also Brindaban v, Chat|dra, I. L. R., 
12 Calc., 140; and Venkata Charyulu 
V, Ranga Charyulu, I. L. R,, 14 
Mad., 316, in which the doctrine of 
factum vatet has been broadly held 
to be applicable to a marriage solem- 
nized with the necessary religious 
rites/ without force or fraud, even 
though the consent of the legal 
guardian was wanting. 
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Lecture ii. not protect forced or fraudulent marriages, for they are 
* not marriages legally contracted ; but force and fraud are 
not the only grounds of objection. Apart from these, 
it is easy to conceive a case where a neighbour, or a dis- 
tant relative, may, through mere recklessness, unite an 
infant girl in matrimony without the consent of her 
guardian, who may be her father ; and in such cases it 
would be gross injustice not only to the father, but also 
to the girl,' to allow the union to last, when the father 
might have secured an incomparably better match for 
his daughter. With avery regard for the indissoluble 
character of marriage, it would be more correct therefore 
to say that though the want of the guardian's consent 
would not necessarily invalidate a marriage otherwise 
legally valid, the guardian may, for any sufficient reason 
affecting the propriety of such marriage, obtain a de- 
claration that it is void. This view of the law is to some 
extent supported by the decision of the High Court in 
the case of Anjona Dossee v. Proladh Chunder Chose} in 
which it has been held that the Courts have jurisdiction 
‘ to declare a marriage void, if procured by fraud or force, 

and celebrated without the consent of the necessary 
parties. And the rule of the Hindu law is clear on the 
point. It is the gift of the bride (by which must be 
understood a gift with the consent of the legal guardian, 
express or implied), and not the more ceremony of 
marriage, that forms the basis of the rights of the hus- 
band over the wife. For Manu declares : “ The recita- 
tion of holy texts, and the sacrifice ordained by the 
lord of cipatures, are used in marriages for the sake of 
procuring good fortune to brides, but the first gift (of 
the bride) is the primary cause of marital dominion.^ 

In the case of Venkata Charyulu v. Ranga Ckaryulu 
( 1 . L. R., 14 Mad., 316), the Madras High Court held that 

* 14 W. R., 403* * tio^f as there seems to be a slight 

»V,i52;I have here departed inaccuracy in it. 
little from Sir W. Jones* transla- 
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the mother having acted bond fide in the interest of her Lecture II. 
daughter and as her natural guardian in giving her in* 
marriage to the plaintiff, and the marriage ceremony 
having been solemnized, the marriage was valid, and the 
plaintiff was entitled to an injunction restraining the 
father from marrying the girl to any other person, not- 
withstanding that the father had not given his consent 
to the marriage with the plaintiff and the mother had 
falsely represented to the officiating priest that she had 
obtained such consent. 

Regarding the fitness of gfris already betrothed to Betrothed girl, 
others to be taken in marriage, there is some difference 
of opinion,^ Betrothment, however, is only a promise 
to give in marriage, and, as will be shown to you in the 
next Lecture, it is not irrevocable. It is allowed by 
Yajnavalka* to be broken if a worthier bridegroom is 
found ; and so it has been held that specific performance 
of such a promise is not enforceable by a suit® A girl 
betrothed to one person is not, therefore, unfit to be 
taken in marriage by another,^ though some degree of 
blame is generally attached to such marriage. * 

A woman whose husband is living is absolutely prohi- One wh(:S(s 
bited to be married again. Hindu law does not permit 
polyandry, and the practice exists only as a custom 
amongst particular tribes in certain localities. The only 
instance of polyandry among the Hindus is that of the 
mythical Draupadi ; but it has been the cause of much 
discussion in the Mahabharat,® and is regarded as an 
exceptional case. Not only is it prohibited in the insti- 
tutes of the ages,® but there is direct authority in the 


’ See Shama Charan’s Vyayas- 
tha Darpana, pp. 645, 646. 

* I, 65. See Mitakshara, Cfi. II, 
sec. XI, 27. 

* Umedkika v, Nagindas Naro- 
tamdas, 7 Bom. O. C, J., 122 ; see 
also In the matter of Gunput Nara- 
in Singh, 1 . L. R., i Calc., 74 * 


* See the opinion of the Pan- 
dit in Lakhi Priya v. Bh.iirab 
Chandra Chaudhuri, 5 Sel. Rep., 

374. 

* Adiparva^ Ch. XVI, 9, 22—27. 
^Sec Manu, VIII. 226; IX, 46, 

47 , 71. 
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Lecture II, Vedas against such practice.^ The marriage of a 
* woman whose husband is living is not only illegal, but is 
an offence punishable under section 494 of the Indian 
Penal Code. 

Widows. The marriage of widows, though permitted by Para-* 

sara^ and Narada,^ has never been the practice among 
Hindus. It is reprobated by Manu, who says ; widow 
who, from a wish to bear children, slights her deceased 
husband by marrying again, brings disgrace on herself 
here below, and shall be excluded from the seat of her 
lord and it is prohibited for the Kali or the present 
age in the Puranas and other sacred vvritings.^^ Accord- 
ingly it has always been held to be prohibited by the 
Hindu law.® This rule of Hindu law has, however, been 
abrogated by Act XV of 1856 ,* and a Hindu widow is 
now eligible for marriage under the provisions of that 
Act. 

Girls with Manu directs every twice-born man to avoid marrying 

nlinoi^^defects. a girl belonging to any of the ten following families, 
namely ; — “ The family which has omitted prescribed 
* acts of religion ; that which has produced no male 

children ; that in which the Veda has not been read ; that 
which has thick hair on the body ; and those which have 
been subject to hatmorrhoids, to phthisis, to dyspepsia, 
to epilepsy, to leprosy, and to elephantiasis;”^ and 
also a girl that is immoderatively talkative or sickly, 
or has visible defects, such as too much hair on the 
skin ; as well as one with the name of a constellation or 
of a river or other name raising an image of terror ; and 
likewise one who has no brother, or whose father is not 
well known.® Now these rules are evidently not meant 

^ Aitareya Brahmana, quoted in ® XII, 97. 

Vidyasagar’s second Tract on Ba- ^ V, 161. 

huvibaha, p. 106 ; Taittiriya San- ® See General Note to Manu, I, 
hi a, quoted in ibid^ p. 199, V, VI. 

* Parasara, Ch. IV, quoted in ® i Strange, 37, 241. 

Vidyasagar’s Marriage of Hindu ’ III, 6, 7. 

Widows, p. 7, III, 8, 9, II. 
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to imply any legal prohibition. If it were so, half the Lecture II. 
female population of India would be excluded from • 
matrimony. But we are not left to decide for ourselves 
whether these rules are imperative or merely directory. 

The inconvenience of observing them as imperative pro- 
hibitions must have been perceived long before our time. 

They were originally meant to be mere rules of caution 
and advice, and found a place in the Institutes as it is a 
mixed treatise on law, ritual and hygiene ; and so long 
as their real nature was known from tradition, they 
exacted their due share of obedience and caused no 
difficulty ; and^when time had raised their sanctity, and 
it became necessary to invent reasons for excusing their 
non-observance, reasons were readily found. Thus, 

Kulluka Bhatta, in his commentary on these texts, re- 
marks that they are prohibitions the violation of which 
would be improper, but would not invalidate the wife- 
hood of the girls therein enumerated ; and his reason 
seems to be this, that wifehood or the matrimonial 
relation being a spiritual or abstract entity, cannot 
be affected by the violation of a rule having for its 
reason the existence of defects that are perceptible by 
the senses ; and Raghunandana in his Udvahatattwa^ 
adopts the same view. 

The foregoing rules, therefore, are of no value to the 
practical lawyer. For the scholar, they may possess 
some interest as being evidence of the wisdom of the 
Hindus.* But to the student of Hindu law they are of 
the highest value, as they serve to illustrate the nature 
of that law, and the manner of its elaboration by commen- 
tators iu their attempt to reconcile practice with precept. 

A girl whose elder sister remains unmarried is declared One whose 
not eligible for marriage.^ This rule is not peculiar to uijjiiarriS 

^ Institutes of Raghunandana, Vol, skin with the remarks of Darwin in 
II, pp. 82, 83. his pescent of Man, pp. 600, 601. 

* It may not be without interest ^ Udvahatattwa, Inst., Vol. II, 
to the curious to compare Manu’s p. 68 ; Vyavastha Darpana, 669, 
rules relating to hairiness of the 670. 
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the Hindu law, but is to be found in other archaic systems 
such as the Jewish.^ A girl married contrary to this 
rule is called agre didkisu, and her elder sister didhisu. 
This rule is analogous to the corresponding rule in the 
case of males, and the remarks made there would apply 
here, mutatis muta?idis^ with this difference, that con- 
sidering the express declaration of commentators on the 
subject, it is doubtful whether the violation of the rule 
in this case would not invalidate the marriage. In 
practice, however, such marriages are of extremely rare 
occurrence. ♦ 

We have been hitherto considering tl^at part of our 
question which refers to the absolute unfitness of girls 
to be taken in marriage. We now come to the other 
part of it, which refers to relative disqualifications, — that 
is, disqualifications which render a girl unfit to be taken 
in marriage by some particular person or class of persons 
only. 

A woman belonging to the same gotra^ or primitive 
stock, is prohibited to he taken in marriage by a man of 
any of the three twice-born classes.® 

To understand this rule properly, you must know what 
gotra is. It comes from go (a cow), and meant originally 
an enclosure for kine. Max Muller points out the con- 
nection between its etymological and secondary mean- 
ings thus : “ In ancient times, when most wars were 
carried on, not to maintain the balance of power of 
Asia or Europe, but to take possession of good pasture, 
or to appropriate large herds of cattle, the hurdles 
grew naturally into the walls of fortresses, the hedges 
became strongholds ; Anglo-Saxon ^un, a close (German 
Zaun) became a town ; and those who lived behind the 
same walls were called a gotta, a family, a tribe, a race.”® 

^ Genesis, XXIX, 26 . cipal sages, as his own ; see Ud- 

* Manu, III, 5* One is also pro- vahatattwa. 
hibited to marry a girl of a gotra “Chips from a German Work- 
having he same pravaras,oi shop, Vol. II, p. *8. 
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Gotra, as used in the above rule, means a family de- Lecture 
scended from one of the several patriarchs, who are, ac- * 
cording to some, twenty-four, and according to others, 
forty-two, in number so that, taking the higher esti- 
mate, there are forty-two gotras in all. Now, since a 
woman by her marriage passes from her father's gotra to 
that of her husband,^ therefore in order that two persons 
may be of the same gotray each of them must be de- 
scended from the common patriarch through an uninter- 
rupted line of males. As these patriarchs, or founders of 
gotrasy were Brahmanas, the Kshatriyas and Vaisyas 
(except, perhaps, those who are descended from Brah- 
mana fathers and mothers of their own classes, and who 
are held by some to belong to the same classes respec- 
tively as their mothers^), can have no gotra of their own, 

But they having adopted the gotras of the spiritual 
guides or family priests of their remote progenitors,* 

Manu applies the foregoing rule to all the three twice- 
born classes alike. 

The case of the Sudras, however, is different. In 
early days, when it was thought improper to officiate at 
the religious ceremonies of the Sudras,^ the Sudras could 
have had no family priests, and consequently, they did 
not belong to any gotra. And though in course of time 
Brahmans have been induced to become family priests 
of that class, and the Sudras have in some places, as in 
Bengal, got themselves affiliated to different gotraSy yet 
that is not considered sufficient to make the above pro- 
hibition applicable to them.® 

The above rule is imperative in its nature, and a 
marriage celebrated in violation of it is null and void.*^ 

He who inadvertently marries a girl sprung from the 

* Sabdakalpadruma, art. gotra, * See Udvahatattwa, Raghunand- 

* Udvahatattwa, Inst., Vol. II, ana's Institutes, Vol. II, 62 ; Cole- 

■ Dattaka Mimansa, sec. 11 , 84 ; brooke’s Digest, Bk, V, 340, com- 

but see Manu, X, 6— 10. mentary. 

* Dattaka Mimansa, sec, II, 76. ^ Steele, p. 166. 

* Manu, IV, 80. 
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Lecture II. same original stock with himself, must support her as a 
* mother.” So says Baudhayana.* And in the Udvaha- 
tattwa, several other texts are quoted to the same effect. 

The reason for the prohibition of marriage in the same 
primitive stock has been the subject of much speculation 
and controversy. MXennan^ traces the origin of the 
rule to the primeval practice of marriage by capture, 
which he thinks led to exogamy, or marriage out of 
the tribe, as the only allowable form of marriage. Other 
writers who have examined the subject do not agree 
with him. But it would ^oe out of place here to enlarge 
upon this subject. 

^'th^ related to a man within certain degrees of re- 

hibiteddeg«^° lationship, commoiily called the prohibited degrees, are 
not to be taken in marriage by him. 

Marriage between near blood relations is so univer- 
sally repugnant to our feelings, that every .system of law 
has its rule of prohibited degrees. The prohibition is 
also extended by analogy more or less to relations by 
affinity, fosterage, and adoption. I shall first of all give 
you the rules regarding prohibited degrees in the Hindu 
law, and then compare them with those of other 
systems. 

These rules are chiefly based upon the following 
texts : — 

I. " She who is not descended from his paternal or 
jnaternal ancestors within the sixth degree {sapinda), 
and who is not known by his family name to be of the 
same primitive stock with his father or mother, is eligible 
by a twice-born man for nuptials and holy union.” — 
Manu, III, 5. 

Sapinda is the word in the original which has been 
rendered as ‘ descended from ancestors within the sixth 
degree' — that is, from persons in the ascending line with- 
in the seventh degree fron the intending husband. This 
rendering is in accordance with the text of Manu (V, 


* Colebrooke’s Digest, Bk, V, 340. * Primitive Marriage, pp. 84 — 86. 
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6o), which says that the sapinda relationship ceases with Lecture IL 
the seventh person. * 

II. “ Having finished his studentship, let a man 
espouse a girl endowed with good qualities, one who was 
never married before, who is possessed of beauty, is not 
a sapinda^ and is younger in age.” — Yajnavalkya, I, 52. 

As it is of importance that you should clearly under- 
stand the import of the word sapinda, I shall here sub- 
join the very full explanation of it given by Vijnaneswara 
in his commentary on the above text : ^ 

(He should marry a girl) v?ho is non-Sapinda (with 
himself). Shejs called his Sapinda who has (particles of) 
the body (of some ancestor, &c.,) in common (with him). 
Non-Sapinda means not his Sapinda. Such a one (he 
should marry). Sapinda-relationship arises between two 
people through their being connected by particles of one 
body. Thus, the son stands in Sapinda-relationship to 
his father, because of particles of his father's body having 
entered (his). In like (manner stands the grandson in 
Sapinda-relationship) to his paternal grandfather and 
the rest, because through his father, particles ofliis (grand- 
father's) body have entered into (his own). Just so is 
(the son a Sapinda-relation) of his mother, because parti- 
cles of his mother’s body have entered (into his). Like- 
wise (the grandson stands in Sapinda-relationship) to 
his maternal grandfather and the rest through his mother. 

So also (is the nephew) a Sapinda-relation of his mater- 
nal aunts and uncles, and the rest, because particles of 
the same body (the paternal grandfather) have entered 
into (his and theirs) ; likewise (does he stand in Sapinda- 
relationship) with paternal uncles and aunts, and the 
rest. So also the wife and the husband (are Sapinda- 
rclations to each other), because they together beget 
one body (the son). In like manner, brothers’ wives 
also are (Sapinda-relations to ^ach other), because they 
produce one body (the son), with those (severally) who 

1 Mitaksliara (Sans.) Acharadhyaya, leaf 6, etseq* 
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Lecture II, have sprung from one body (ie», because they bring 
‘ forth sons by their union with the offspring of one per- 
son, and thus their husbands* father is the common bond 
which connects them). Therefore, one ought to know 
that, wherever the word Sapinda is used, there exists 
(between the persons to whom it is applied), a connec- 
tion with one body, either immediately or by descent.” 

In the explanation of the word ‘ asapindam' (non- 
Sapinda, verse 52), it has been said that Sapinda- re- 
lation arises from the circumstance that particles of one 
body have entered into <the bodies of the persons thus 
related), either immediately or through (transmission 
by) descent. But inasmuch as (this definition) would 
be too wide, since such a relationship exists in the 
eternal circle of births, in some manner or other, between 
all men, therefore, the author (Yajnavalkya) says, v. S3 : 
‘After the fifth ancestor on the mother*s, and after 
the seventh on the father’s side.* On the mother’s side 
in the mother’s line, after the fifth ; on the father’s side, 
in the father’s line, after the seventh (ancestor), the 
Sapinda-relationship ceases ; these latter two words 
must be understood; and, therefore, the word Sapinda, 
which on account of its (etymological) import ‘(con- 
nected by having in common) particles (of one body)’ 
would apply to all men, is restricted in its signification, 
just as the word pankaja (which etymologicaley means 
‘ growing in the mud,’ and therefore would apply to all 
plants growing in the mud,’ designates the lotus only), 
and the like ; and thus the six ascendants beginning 
with the father, and the six descendants beginning with 
the son, and one’s self (counted) as the seventh (in each 
case), are Sapinda-relations. In case of a division of the 
line, also, one ought to count up to the seventh (an- 
cestor), including him with whom the division of the 
line begins two col^terals A and B are Sapindas, 
if the common ancestor is not further removed from 
either of them than six degrees), and thus must the 
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counting of the (Sapinda-relationship) be made in every Lecture II. 
case.”^ 

I ought to add here that the word sapinda has, in 
other places, a meaning different from what is given 
above. Thus in the chapter on inheritance in the Code 
of Manu (IX, i86, 187) a sapinda means one who 13 
related within the third degree: the sapmda relation 
being there based not on connection through one com- 
mon body, but on connection through common oblation,^ 

III. “ One must not marry a girl of the same gotra 
or pravaras^ or as far as the fifth in degree from the 
mother and seventh from the father.” — Vishnu Sutra, 
cited in the Udvahatattwa. 

IV. “Girls descended from the father’s or mother’s ban- 
dims are not to be taken in marriage as far as the seventh 
and fifth respectively, as well as those of the same gotra or 
of equal pfavaras!' — Narada, cited in the Udvahatattwa. 

The word bandhn^ which occurs in the above text, has 
been defined in a text quoted anonymously in the 
Udvahatattwa, which runs thus : — 

“The sons of his father’s paternal aunt, the sons of 
his father’s maternal aunt, and the sons of his father’s 
maternal uncle, must be considered his father’s band/ms. 

The sons of his mother’s maternal aunt, the sons of his 
mother’s paternal aunt, and the sons of his mother’s 
maternal uncle, must be reckoned his mother’s bandhus} 

From these texts and a few others, commentators have 
deduced the following rules : 

RtiU L — [a ) — The female descendants as far as the 
seventh degree, from the father and his six ancestors, 
namely, the paternal grandfather, &c. ; 

(V) — The female de.scendants as far as the seventh 
degree, from the father’s band/ms and their six ancestors, 
through whom those females are related ; 

“■ — - - 

• The above translation is taken • See Dattaka Chandrika, sec. IV, 
from West and Buhler’s Digest, Part 7 — 9 » Dattaka Mimansa, sec. VI, 32. 

I, pp. 141— 143. * See Mitakshara,Ch. 11 , sec. VI, i. 
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Lecture II. (c ) — The female descendants as far as the fifth degree, 

‘ from the maternal grandfather and his four ancestors, 
namely, the maternal great grandfather, &c. ; and 
f^— The female descendants as far as the fifth degree, 
from the mother’s bandhus and their four ancestors^ 
through whom those females are related, 
are not to be taken in marriage.^ 

Rule IL — A stepmother’s brother’s daughter and his 
daughter’s daughter are not to be taken in marriage.^ 
Clauses {a) and {c) in Rule I are clear enough ; but 
clauses {p) and {d) may* require a word of explanation. 
Take clause {b\ As defined above, tlyi father’s ma- 
ternal aunt’s son is one of the father’s bandhus ; and 
the rule excludes his female descendants within the 
seventh degree. It also excludes the female descendants 
(within the same degree) of each of his six ancestors in 
a certain line, — namely, that in which those female de- 
scendants are connected by blood with the intending 
husband. This line must, therefore, be the bandhds 
maternal line, for his paternal line is not connected by 
blood with the bridegroom ; and the six ancestors in 
question would be the bandhtis mother, his maternal 
grandfather, maternal great-grandfather, &c., and not 
the banditti s mother, his mother’s mother, &c. ; for 
though these females are connected by blood with the 
bridegroom, a line of female ancestors is not regarded 
as a line in the Hindu law. The same is to be 
understood in the case of any other bandhu^ whether of 
the father or of the mother. 

Clauses [b) and (d) may illustrated by the following 
diagram,—- where A is the bridegroom ; M and F with the 
several suffixes denote males and females respectively, 
Ml and Fj being the father and the mother of A ; and 
Bi, Bg, B,, denote the three bandhus of the father, and 
B', B", B'^, the three bandhus of the mother. The girls 

* Udvahatattwa, Raghunandana’s * Udvahatattwa, Raghunandana's 
Institutes, Vol. 11, p. 6$. Institutes, Vol. II, p, 66. 
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prohibited under clauses (b) and {d) would be the Lecture IL 
female descendants (within the seventh degree) of * * 

B3, and of each of their six ancestors that are re- 
presented in the scheme ; and the female descendants 
(within the fifth degree) of B', B"", B'"", and of each of 
their four ancestors that are represented there. 



M. 






Mo 

1 

M .3 





1 

1 

1 

M„ 

j 


M,. 



I c 

M4 

Mu, 

M.6 

1 

M20 



1 

M3 

J_ - 

1 

M„ 

1 

M.5 

1 

1 


1 

Ms F3 

F* Ma 

1 1 

1 1 

F3 M ,4 ] 

1 1 

Pf, F, 

1 

1 

B, 


1 1 

B, B3 

Y 

B' F, 

J 

"" 1 

B" 

1 

ir 


A 


It will be seen from the above, that in Rule I, the 
exclusion of collateral relations from eligibility for 
marriage is carried rather too far, and intermarriage is 
prohibited between relations who may be practically 
regarded as strangers. Consequently, that rule has 
been qualified by the following exceptions : — 

Exception L — A girl who is removed by three gotras 
from the bridegroom is not unmarriageable, though 
related within the seven or five degrees as above de- 
scribed.^ 

The three gotras in the case of the descendants of a 
banditti are always to be counted from his {bandku's) 
own gotra. So also, in the case of the descendants of 
the ancestors of a bandhuy who is the father's or the 


* Raghunandana’s Inst., Vol. II, p. 64. 
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Lecture ii. mother’s maternal uncle’s son, they are to be counted 
r ‘ from the bandhu's own gotra. But in the case of the 
descendants of the ancestors of each of the other ban- 
dkus, the three gotras are to be counted from his {ban- 
dhu's) maternal grandfather’s gotra. 

This exception is based upon a text of Brihat Manu, 
and another of the Matsya Purana, cited in the Udva- 
hatattwa.^ To understand it, you must bear in mind 
that marriage effects change of gotra in a female by 
transferring her from her father’s gotra to that of her 
husband. The exception may be illustrated by the 
following example : — Suppose the paternal great-grand- 
father of the bridegroom to be of the Sandilya gotra ; his 
daughter (by transfer by marriage) to be of the Kasyapa 
gotra; her daughter, of the Vatsya gotra; and this 
daughter’s daughter to be of the Bharadwaja gotra ; the 
maiden daughter of this last, being of the Bharadwaja 
gotra, and being beyond three gotras, viz., the Sandilya, 
Kasyapa, and Vatsya, is eligible for marriage, though 
within the prohibited degrees in Rule I [a). 

Exception II, — When a fit match is not otherwise 
procurable, the Kshatriyas in all the forms of marriage 
and the other classes in the Asura and other inferior 
forms of marriage, may marry within the above degrees 
provided that they do not marry within the fifth degree 
on the father’s side, and the third degree on the 
mother’s. 

This exception is based on the authority of Sulpani, 
but Raghunandana differs from him. It is, however, 
supported by a text of Paithinasi and another of Saka- 
tayana, and is generally considered to be a valid excep- 
tion.^ 

Besides these two, various other exceptions have been 
introduced, and they are all regarded as valid if sanc- 
tioned by custom, acqprding to the doctrine of the 

' ' Raghunandana's Inst., Vol. II, * Shama Charan’s Vyavastha Dar- 

p. 64. pana, pp- 663, 664. 
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CkaUirvingsati^ ox the twenty-four sages.^ Thus, in the Lecture IX. 
South of India, intermarriage with the daughter of a • 
maternal uncle is not only allowed, but is considered 
desirable.* 

In the case of a person whose filial relation has been 
changed by adoption, as well as in the case of his de- 
scendants, while the above rules about prohibited degrees 
continue in full force with reference to their relations 
by consanguinity, the same rules apply with regard to 
relations in the families of the adoptive parents in the 
same way as if the adopted son were their legitimate 
son.* There may, however, be some difficulty in fixing 
the maternal line by adoption. If the adopting father 
has only one wife, she is considered the adoptive 
mother ; if he has more wives than one, but joins with 
one of them only in the ceremony of adoption, or if 
only one of them takes the child with his permission, 
then, too, she is considered as the mother by adoption. 

But where the adopter has several wives, and does not 
join with any one of them in the act of adoption, it is 
not settled which of them is to become the adoptive 
mother, though some maintain that they all equally 
become his mothers, and that, consequently, he must 
have as many maternal lines as there are mothers,^ 

The rules as to prohibited degrees, subject of course 
to the exceptions noticed above, are absolutely impera- 
tive in their nature, and would nullify any marriage 
contracted in contravention of them.* 

The prohibited degrees in the case of collaterals ex- Prohibited de- 
tend much further in the above rules than they do curfeystcIS"^* 

. compared, 

* Shama Charan*s Vyavastha Dar- Vyavastha Darpana, p. 890 ; see 

pana, p, 664. also Dattaka Miraansa, sec. YI, 

* 2 Strange’s Hindu Law, p. 165. 50 — 53. 

* Dattaka Chandrika, sec. IV, ® Udvahatattwa, Institutes of 

7—9. Eaghunandana, Vol. II, p. 82; 

* Colebrooke’s Digest, Bk. V, Kiftiuka Rhafta’s commentary on 
273, commentary, Vol. II, p. 394 Manu, Ch. Ill, 5 and ii. 

(Madras edition) ; Shama Charan’s 
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Lecture II. in other systems, such as the Jewish,^ the Roman,^ the 
* English,* the French,^ and the Mahomedan * In none 
of these does the prohibition of marriage between colla- 
terals extend further than to marriages between brother 
and sister, uncle and niece, aunt and nephew, and great- 
aunt and grand-nephew. 

In the direct line, marriage is prohibited between 
ascendants and descendants, in all these systems. This 
prohibition, as you have seen, is not to be found in so 
many words in the Hindu law. But the above rules of 
Hindu law embody sucbprohibitions to an extent which 
is sufficient for all practical purposes. For one of the 
rules given above prohibits marriage with any female 
descendant within the seventh degree from the father ; 
and this must be practically a sufficient prohibition in all 
cases as regards females in the descending line. As for 
females in the ascending line, widow marriage being 
prohibited, no further prohibition was necessary. And 
though widow marriage has been now legalized, the 
prohibition of marriage with sapindas would be practi- 
cally sufficient for such cases. 

The prohibition by reason of affinity, which exists in 
other systems, has no place in Hindu law. But the pro- 
hibition of marriage with sapindas to some extent 
supplies its place, and so did the prohibition of widow 
marriage. The Hindu law, however, does not prohibit 
marriage with the wife's sister, or even with her niece, or 
her aunt. The prohibition on the ground of adoption 
resembles, to some extent, the corresponding provision in 
the Roman lawj^* and the prohibition by reason of 
fosterage in the Mahomedan law.’^ 

The reason why marriage between cousins-german, 
though allowed in so many other systems, is so repugnant 

* Leviticus, XVIII and XX. ^ Code Napoleon, arts. 162, 163. 

* Inst. Lib. I, Tit. X, 2—5. Hedaya, Bk. II, Ch. I. 

* Stephen’s Commentaries, Bk, ® Inst., Lib. I, Tit. X, 1—5. 

Ill, Ch. 11 . ’ Hedaya, Bk. II, Ch. I. 
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to the feelings of a Bengali, is to be found in the Lecture II. 
peculiar mode of naming those relations in our Ian-* 
guage. That mode is what is termed the classificatory 
mode, as distinguished from another mode, which is 
called the descriptive mode, and which obtains in most 
other civilized countries.^ According to the former 
system of nomenclature as it exists in our language, re- 
lations are classified into groups of equal degrees in the 
ascending and descending lines, and general names are 
given to these groups. Thus all male relations in the 
same degree with a man himself are considered as be- 
longing to the brother’s class, and are styled brothers 
(being called brothers through the uncle or the aunt, or 
other relation as the case may be); and all female re- 
lations in the same degree are styled sisters. And 
hence marriage between cousins-german sounds in a Ben- 
gali’s ear as repugnant as that between brother and 
sister. This will not, however, account for the extensive 
rule of prohibited degrees in the collateral line, for the 
nomenclature of relations in the Sanskrit is not one in 
the classificatory mode. To find out the true reason for 
the rule in Hindu law, let us first of all ascertain the 
reason for the rule of prohibited degrees in general. 

It is thought by some that the rule is based upon phy- 
sical grounds, and that it is meant to prevent that phy- 
sical degeneracy of the race which marriages between 
near relations would lead to. That may be true. But 
there is a still stronger reason for the rule : it is intended 
to prevent moral degeneracy and consequent social evils 
which would otherwise result. These have been so for- 
cibly pointed out by Bentham,^ that I feel tempted to 
quote his words : “If there were not an insurmountable 
barrier between near relatives called to live together in the 
greatest intimacy, this contact, continual opportunities, 
friendship itself and its innocent caresses might kindle 

‘ See Lubbock’s Origin of Civili- * Principles of the Civil Code, 
sation, p. 153, Part III, Ch. V, sec. I. 

B, HL 


s 
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Lecturh II. fatal passions. The family — that retreat where repose 
' ought to be found in the bosom of order, and where the 
movements of the soul, agitated by the scenes of the world 
ought to grow calm— would itself become a prey to all 
the inquietudes of rivalry, and to all the furies of passion. 
Suspicions would banish confidence — the tenderest sen- 
timents of the heart would be quenched— eternal enmities 
or vengeance, of which the bare idea is fearful, would 
take their place. The belief in the chastity of young 
girls, that powerful attraction to marriage, would have 
no foundation to rest if)pon ; and the most dangerous 
snares would be spread for youth in thfi very asylum 
where it could least escape them.” Now you will at 
once see the bearing of these remarks upon the state of 
Hindu society at the time when the rules in question 
were framed. The Hindus in those days lived in joint 
families and under the same roof for generations to- 
gether ; and their remote collaterals (of course, on the 
paternal side only) were brought into contact in the 
same way as brothers and sisters in modern society. 
The prohibition of marriage between remote collaterals 
was not, therefore, as unnecessary as it may now seem 
to be. The rule when once established for the paternal 
side, was extended to the maternal side by analogy. 
Daugiitcr of A man is prohibited to marry the daughter of his 
guide or pupil in the Vedas. A text of 

the Matsya Sukta, cited in the Udvahatattvva, says: ‘‘The 
marriage with a girl of equal pravaras or with a daugh- 
ter of a pupil, or of the giini who instructs in the Vedas, 
is prohibited.” A Hindu^s repugnance towards such 
marriage is strikingly illustrated by the story of Deva- 
jani in the Adiparva of the Mahabharata. The reason 
for this rule is to be found in the nature of the relation 
between pupil and preceptor in the early days of Hindu- 
ism. In those days, the student of the Vedas had to 
live for a series of years in the house of the preceptor ; 
and to prevent all chance of illicit intimacy with the 
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preceptor’s daughters, connection with them was de- Lecture II. 
dared incestuous. The Acltarya (teacher), moreover,' 
was regarded in the same light as a father.^ But Vaidika 
education has become nominal now, and is completed 
by the student learning to repeat the Qayatri ; and 
though at the Upanayana^ an Acharya is appointed for 
the neophyte for form’s sake, one seldom remembers 
afterwards who his Acharya was. As the place of the 
Vaidika preceptor is now in most cases supplied by the 
Guru, who imparts the mystic Tantrika mantra, some 
think that, by parity of reasoft, the above prohibition 
ought to extend to the case of the Tantrika Guru as well.^ 

But, considering all the circumstances, it is very doubtful 
whether at the present day a Court of Justice would in 
any case consider the rule as anything more than a 
mere moral injunction. 

A man is likewise prohibited to marry a girl who Girl befirmg 
bears the same name as his mother. This rule is so im- ^ 

perative that if one inadvertently marries in violation of 
it, he is required to forsake the wife entirely and to per- 
form penance. Considering, however, the fact that if the 
objection on the score of name is discovered after be- 
trothal, Hindu law allows the marriage to take place on 
the bride’s name being changed,® it is doubtful whether, 
after marriage has taken place, a Court of Justice would 
regard this rule as more imperative than most other 
rules of the same class. 

Yajnavalkya* directs that a man should marry a dam- Girl older in 
sel younger than himself. The exercise of maritar^^^' 
authority, and the implicit obedience that is held to be 
due to it, appear to a Hindu so incompatible with seni- 
ority in the wife, that in practice this rule is never de- 
parted from and the early age at which Hindu females 
are required to be married, renders the occasions for such 
^ — 

* Mann, II, 171, • Udvahatattwa, 

* See Shama Charan’s Vyavastha * I, 52. 

Darpana, p. 665, note, * Sec Steele, 16 1. 
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Lecture II. deviation extremely rare. But the rule seems to be only 
* directory in its nature, and it can hardly be expected 
that its violation would nullify a marriage already cele- 
brated. 

Girl belonging A girl belonging to a different caste is prohibited to 
be taken in marriage in the present [Kali) age. For- 
merly, intermarriage between persons of different castes, 
though not approved, was permitted according to the 
following text of Manu — 

“ For the first marriage of the twice-born classes, a 
woman of the same class*is recommended ; but for such 
as are impelled by inclination to marry again, women in 
the direct order of the classes are to be preferred.” 

“ A Sudra woman only must be the wife of a Sudra ; 
she and a Vaisya, of a Vaisya ; they two and a Ksha- 
triya, of a Kshatriya ; those three and a Brahmani, of 
a Brahman.” 

But though a woman of any caste was allowed to be 
married to a man of a higher caste, her marriage with 
one of a lower class was greatly discountenanced, and 
the children of such marriage were called low-born.^ 
Upon the authority of certain texts of the Puranas, 
intermarriage between different castes is now absolutely 
prohibited,® and the practical question now in such cases 
is, what constitutes a difference of caste sufficient to 
prevent intermarriage. 

Caste, in the days of the Vedas, was an ethnological 
distinction. There were then two great castes, the 
Aryas, or the fair-complexioned new settlers, and the 
Dasyus, sometimes called the Sudras, or the dark-com- 
plexioned aborigines. Varna^ literally colour, v/as then 
a strictly appropriate word for caste. Gradually, as the 
Aryas, according to their occupations, divided them- 
selves into the three classes of priests, warriors, and 

1 — ■ '■ ' 

^ IV, 12 and 13. Raghunandana, Vol, II, p. 62 ; 

® Manu, X, 41. Steele, p. 26 ; i Strange, 40 j Gene- 

® See Udvahatattwa, Institutes of ral Note to Manu. 
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traders or agriculturists, there arose the fourfold division Lecturk ir. 
into Brahmans, Kshatriyas, Vaisyas, and Sudras.*^ By* 
intermarriage among these castes, which was then allow- 
able, there arose a number of mixed classes, which have 
been treated of in the tenth chapter of Maiiu ; and 
further, by a division of the Sudras according to their 
occupations, there arose a number of sub-castes, such as 
the Karmakaras (blacksmiths), the Tantis (weavers), the 
Kumaras (potters), &c. Whether some of the castes, 
such as the Kayasthas and others, are really Sudras or 
not, whether the Vaidyas are a ihixed class or are genuine 
Vaisyas, and ^^hether the Kshatriya class still exists/^ 
are questions which are sometimes keenly contested at 
the present day. 

Such being the nature and origin of caste, it has been 
sometimes held that the prohibition of intermarriage 
applies only with reference to the four primary castes, 
and is inapplicable to the sub-divisions of the Sudra 
caste. ThuSi in the case of Pandaiya Telaver v. PtUi 
Te/aver\ Sir Colley Scotland, C. J., observed : “ It is 
not, however, to be understood that supposing the late 
zemindar and the second plaintiff had been of different 
castes, the marriage would in my opinion have been 
invalid. The general law applicable to all the classes 
or tribes does not seem opposed to marriage between 
individuals of different sects or divisions of the same 
class or tribe, and even as regards the marriage between 
individuals of a different class or tribe, the law appears 
to be no more than directory. Although it recommends 
and inculcates a marriage with a woman of equal class 
as a preferable description, yet the marriage of a man 
with a woman of a lower class or tribe than himself 

^ See Max Muller’s Chips from a day, see Chuoturya Run Murdun 
German Workshop, Vol. II, p. 323, Syji v. Shahub Purluhad Syn, 7 
e/ seq. Moo. I. A., iS ; 4 W. K., P, C., 

* Regarding the existence of the 132, 
true Kshatriya caste at the present ’ I Mad,, 478. 
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Lecture II. appears not to be an invalid marriage, rendering the 
* issue illegitimate. Manu, Ch. Ill, cl I2, et seq, ; Mitak^ 
sharay Ch. I, sec. i r, cl. 2, and note ; l Strange's H, Z., 
p. 40. According to this view of the law, there being 
no proof of special custom or usage, the marriage would 
be valid, even though the parties had been of different 
sects or caste divisions of the fourth or Sudra class.” And 
Mr. Justice Holloway in his judgment in the same case 
remarked : ** Moreover, it is not invalid if it took place, 
because of the difference of class. The opinion of the 
pandits is, as usual, vagife and unsatisfactory, As the 
twice-born man is instructed to marry .a wife of the 
same class with himself, the reasonable inference is that 
upon one not twice-born, the precept is not binding. 

“Further, I am clearly of opinion that the classes 
spoken of are the four classes recognized by Manu, and 
not the infinite sub-divisions of these classes introduced 
in the progress of time. I think, therefore, that being 
a Sudra, the woman was of the same class in the sense 
of the authority quoted.” 

On appeal, the Privy Council, though not concurring 
in all that has been said in the judgment of the High 
Court, made the following observations ^ — 

“ Then, if there was a marriage in fact, was there a 
marriage in law ? When once you get to this, vis.y that 
there was a marriage in fact, there would be a presump- 
tion in favour of there being a marriage in law. The 
zemindar, according to the usages of his country and 
nation, on parting with his first wife, would be naturally 
desirous of marrying again and having male issue. 

“ It would be a most unlikely thing for a person of 
his race to go through the ceremony of marriage, if it 
was known that that marriage was a marriage which 
was invalid in law. Then upon what is it that the in- 
validity of the marriage ^n law depends ? It depends 
upon this, and upo n nothing else, viz.y thsit all the 

» 3 B. L. R., 3, 4 ; 12 w. R., P. c., 4L 
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parties being, as is clear from the evidence, of the Sudra Lecture iL 
caste, it is said that because it is shown by a decree * “ 

that the father of the mother of the present plaintiff and 
respondent was illegitimate, therefore the child of that 
father could not contract a valid marriage, and was in 
substance of no caste at all. The only foundation for 
this is the opinions of the Pundits ; those opinions are 
not satisfactory ; no decision or authority is brought for- 
ward supporting any such proposition. The opinions 
are matter of reasoning ; and where they refer to author- 
ity, it is to authority which ^^ppHes to persons of two 
different but higher castes, not to the Sudra caste at all, 
and still less lo what may be called different classes 
or divisions of one and the same Sudra caste. 

“Their Lordships are not aware that there is any 
authority. There has been none quoted, and it does 
not appear that there is any authority supporting any 
such proposition as that which is contended for by the 
Pundits ; and though their Lordships do not agree in 
everything that has been stated in the Court of Appeal, 
they are satisfied that in the Sudra caste illegitimate 
children may inherit and have a right to maintenance ; 
and that in this very instance the illegitimate father 
of the mother of the plaintiff, as well as his daughter, 
were treated as members of the family ; and on the 
whole, seeing that these parties are both of the Sudra 
caste, and that the utmost that has been alleged really 
is, that the zemindar was of one part of the Sudra caste, 
and the lady to whom he was married was of another 
part, or of a sub-caste, their Lordships hold the marriage 
to have been valid ; to hold the contrary would, in fact, 
be introducing a new rule, and a rule which ought not 
to be countenanced.” 

Here it should be borne in mind that this was a case 
in the Madras Presidency, whye, especially among the 
classes to which the parties to the suit belonged, caste 
distinctions are not so rigidly observed as in other parts 
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Lecture U. of India ; and that the Privy Council viewed the question 
* in this case as a mixed one of law and fact, with 
especial reference to the particular facts of the case. 
But in Bengal, at least, the practice is very different. 
Here, except where custom has sanctioned otherwise, 
absolute equality of caste in the parties is necessary 
for marriage, and no prohibitory rule in marriage is 
more strictly observed than this and the weight of 
judicial authority seems to be in conformity with 
practice. Thus, in a case in which a Dome Brahman 
had married a girl of the Haree caste, the High Court 
of Bengal held that “ local custom is the pn\y authority 
by which such marriage can be sanctioned, the general 
Hindu law being against it.”^ And in a recent case,® 
where the legality of a marriage between a man of the 
Kaivarta and a woman of the Tantee caste was one of 
the points for decision, Mr. Justice Romesh Chunder 
Mitter held that, as the parties were of different castes, 
a valid marriage between them was impossible, unless 
sanctioned by any peculiar custom governing them ; 
and though Mr. Justice Markby expressed a doubt on 
the point, he concurred in remanding the case to the 
First Court to try whether by any usage or custom there 
could be any valid marriage between the parties in 
question. 

In Upoma Kuchain v. Bfiolanath Dhubi (I. L. R., 15 
Calc., 708) the opinion of Mr. Justice Mitter has been 
dissented from, and the cases of Indermti Valungipuli 
Taver v. Ramasawmy Talaver, 13 Moo. I. A., 141, and 
Ramamafti Ammal v. Kulanthaiy 14 Moo. I. A., 346, which 
arose in the Madras Presidency, have been relied upon 
as authority for the proposition that a marriage between 
persons belonging to two different sub-divisions of the 


' ShamaCharan'sVyavastha Dar- • Narain Dhara v, Rakhal Gain, 
pana, p. 1038. ” I. L. R., i Calc., i ; 23 W. R,, 

^ Melaram Nudial v. Thanooram 334. 

Bamun, 9 W. R., 552. 
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Sudra caste is valid in Hindu law. This may be true Lecture IL 
for the Madras Presidency, but in Bengal the state of • ^ 

things is very different, and Mr. Justice Mitter's opinion 
is quite in accordance with the prevailing practice of 
the people of that province. The case under notice 
came from Assam, where the sub-divisions of the Sudra 
caste may not be so well marked as in Bengal proper. 

But it would create quite a revolution in Hindu society 
in Bengal if the rule laid down in this case were to be 
applied generally. 

According to the opinion of some of the Bombay 
Sastris, as we learn from Steele,^ “ Should the husband 
prove of lower caste, provided Gurbhadhan has not 
been performed, the girl is to perform Prayuschit, and 
be remarried ; and this is the only case in which a 
woman can be married a second time.... But if Gurbha- 
dhan has been performed, the wife must remain with 
her low-caste husband. Should the wife prove of lower 
caste, the husband must perform Prayuschit, and she 
may be repudiated with maintenance.” 

In the Madras case above referred to, the principal Daughters of 
question raised was, whether the daughter of an illegiti- 
mate person, being an outcast — that is of no caste — 
could be taken in marriage by a man of any caste 
among the Sudras. The question was answered in the 
affirmative, on this, among other grounds, that illegiti- 
macy by itself is no disqualification for caste and the 
Privy Council, as you have seen from the portion of the 
judgment already quoted, concurred in this answer. 

At the present day, when caste is become so elastic, 
and loss of caste so rare, the general question, whether 
an outcast is eligible for marriage at all, and if so, in 
what caste, is not of much practical importance. The 
only case of some real difficulty is that of a person who 
is born of parents belonging to two different castes. But 

* Law and Ciistonn of Hindoo * See In the matter of Ram- 
Castes, pp. 29, 30. kumari, I. L. R., 18 Calc., 264. 
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Lecture II. even in these cases, which, however, are by no means 
• common, the child, if recognized by relatives and others 
as belonging to the caste of either parent, is married in 
that caste, though the family that connects itself by such 
alliance becomes lowered in social estimation. And it 
may perhaps be laid down as a general rule that so far 
as the prohibition of inter-marriage between different 
castes is concerned, a marriage would be valid or void 
according as the parties to it are or are not in point of fact 
recognized as belonging to the same caste, irrespective 
of the propriety of suchisecognition.^ 

Resides the relative disqualifications enumerated above 
there are several others based on astrological considera- 
tions, which are avoided in order to render marriage 
auspicious and happy.^ They do not affect the legality 
of a marriage, though they may excuse the non-perfor- 
mance of an executory contract of marriage. 

Where a marriage in fact is proved, the presumption 
is in favour of its being valid in law until the contrary 
is shown ; and this presumption holds good even in the 
case of the marriage of a widow. See Ltichmon Kuor 
V. Mordon Singhy I. L. R., 8 All., 143. 

Effect of riis- To sum up then the substance of this Lecture, most 
on niiirriage of the rules about disqualifications for marriage are in 
picTed? the nature of directions for regulating choice in matri- 
mony, which it would certainly be improper to disregard, 
and which would be duly considered by the Courts in 
deciding suits relating to executory contracts of marriage, 
whether they are suits for specific performance, or for 
compensation, or the like. But excepting the disquali- 
fications arising from difference of caste, identity of 
go^ray and relationship within the prohibited degrees, 
no other disqualification would, it seems, be held by a 
Court of Justice to be sufficient to invalidate a marriage 
already completed and otherwise valid. 

* See in the matter of Kamfcumari, * See Steele, pp> 24, 25> 

I. L. U., 18 Calc., 268. 
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FORMS OF MARRIAGE AND FORMALITIES REQUISITE FOR A 
VALID MARRIAGE. 

Different forms of msyriage in Hindu \^^-^Brakma-^Daiva—Arsha--Praja- 
patya — Asum^Gandharha-^Rakshasa—Paisacha — Mode of contracting 
marriage— Betrothment—Its legal effects— Specific performance of con- 
tract of betrothal— Agreements in restraint of marriage— Mai’riage bro- 
kerage contracts— Ceremonies attending marriage— Necessity of their 
observance— Time for celebration of marriage— Consummation— Questions 
of validity of marriage how far cognizable in the Courts. 

In this Lecture I shall describe the different forms of 
marriage in Hindu law and the formalities necessary iiindS^^ 
for the same. 

Owing to the large extent over which Hindu society 
is spread, and the dissimilar elements of which it is 
composed, different forms of marriage have always been 
prevalent among the Hindus. Apart from those lega- 
lized by custom, the Hindu law recognizes eight distinct 
forms. They are described in the institutes of the sages, 
and are called the Brahma^ Daiva, ArshUy Prajapatya 
or KayUy Asura, Gandharbay Rakshasay and Paisacha} 

I shall give a short description of each. 

The Brahma form is thus described by Manu Bmhma, 

“ The gift of a daughter, clothed and decked, to a 
man learned in the Veda, whom her father voluntarily 
invites and respectfully receives, is the nuptial rite called 
Brahraa.”2 (111, 27 .) 

1 See Manu, III, 21-41 ; Yajnaval- ly from the translation of Sir W. 
kya,I,s8--6i ; Narada,XII,39— 44. Jones, but agrees with the text and 
* The above version differs slight* the gloss of Kulluka. 
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Lecture III, According to Manu and Yajnavalkya, the son born of a 
' Brahmi or wife by such marriage, redeems from sin, ten 

ancestors, ten descendants, and himself. 

It is called the Brahma form, because it is the form 
peculiarly fit for Brahmanas ; and it is the only form now 
“practised by good men.”‘ Though originally intended 
for Brahmanas only, the Brahma form has now been held 
to be legal even among Sudras.* It must not be con- 
founded with a modern form of marriage, which also is 
called Brahma marriage, and is the form adopted by 
some members of the**sect called the Brahmos. It is 
the best form of marriage in Hindu Iaw,^and, no doubt, 
indicates an advanced stage of social progress. This 
form of marriage disagrees with the enlightened modern 
notions on the subject only in this, that the bride here 
is the subject o£j^^ instead of being one of the con- 
tracting parties. No doubt, the best form of marriage 
is that in which the bride makes a voluntary gift of her- 
self to the bridegroom. But next to that must be the 
form in which the father, unmoved by any other consi- 
deration but the fitness of the bridegroom, voluntarily 
invites him to receive the hand of his daughter in marri- 
age. 

Daiva, jjjg Daiva marriage is thus described : — 

“The rite which sages call Daiva, is the gift of a 
daughter whom his father has decked in gay attire 
when the sacrifice is already begun, to the officiating 
priest, who performs that act of religion.” (Manu, III, 
28.) 

Jagannatha, following Sulpani’s commentary on Yaj- 
navalkya, describes the Daiva form as that in which the 
damsel is given to the family priest attending a sacrifice 
at the time when the sacrificial fee should be given. ® 

* Colebrooke’s Digest, Bk,^ V, 44, cited in Norton’s Leading Cases 

499, commentary. on Hindu Law, Part I, p. 5, 

* Sivarama Casia Pillay v, Baga- ■ Colebrooke’s Digest, Bk. V, 
van Pillay, Mad. S. R. for 1859, p. 499, commentary. 



DAIVA FORM. 


77 


The male issue of such marriage is said to redeem LecturkTII. 
from sin seven ascendants and seven descendants. It ’ ^ 

is the second form in order of merit, and marks that 
stage of Hindu society in which the performance of 
great sacrifices was most common. This form also was 
peculiar to the Brahmanas, but it is now obsolete. 

It is called the Daiva as being the ceremony of the 
Devas, or gods. What that means is not very clear ; 
but we learn from the gloss of Kulluka, that the names 
Brahmay Daivay &c., are given to the forms ‘to intimate 
praise or blame ; * and as the fdrrn under notice is a 
praiseworthy on^, it is called the form proper for the 
gods. 

The third form according to Manu, namely, the Arshay ArsUa. 
is thus described by him : 

“ When the father gives his daughter away after having 
received from the bridegroom one pair of kine, or two 
pairs, for uses prescribed by law, that marriage is termed 
Arshar (III, 29). 

The cattle here constitute the price for the bride, and 
the taking of this price renders this form, though the 
third in order of enumeration, inferior to the next or 
the fourth form, as you will presently see ; and accord- 
ingly, the number of persons redeemed by the male 
offspring of such marriage is only six, while the corre- 
sponding number in the next form is twelve. It means 
the ceremony of the Rishis, and is, perhaps, indicative of 
the pastoral state of Hindu society, when free gift of 
daughters in marriage was not common, and cattle 
formed the pecuniary consideration for the gift. It was 
in reality the same form as the Asuray to be described 
presently, and was less objectionable, only because the 
sale of the bride was apparently less noticeable. This 
form also was peculiar to the Brahmanas, and is now 
obsolete. » 

The fourth form called the Prajapatya is, according Pmjapatyn. 
to Manu, that in which the father gives away his 
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Lecture III. daughter with due honour, saying distinctly : May both 
of you perform together your civil and religious duties.’* 
(Ill, 30 .) 

This is, however, not very easily distinguishable from 
the Bramha form, and to find out the distinction, . we 
must look to the description given by Yajnavalkya. 
According to him, when the father gives his daughter 
to a stiitor saying, "perform all duties together,’* the 
marriage is called Kaya or Prajapatya,^ It is the fact 
of the bridegroom being a suitor^ an applicant for the 
bride’s hand, that distitfguishes this form from the Brah- 
ma^ and makes it inferior to the latter, in which the bride- 
groom is voluntarily invited by the father to accept the 
bride. Marriage being according to Hindu notions a 
gift, loses a portion of its merit if the gift is not volun- 
tary, but has to be applied for. It is called the Kaya or 
Praiapatyay as being the ceremony of the Kas or Praja^ 
'patis^ that is, lords of created beings or progenitors of 
mankind.^ This form also was peculiar to the Brah- 
manas. It is obsolete in name only, as in point of fact, 
in the Brahma form as it now obtains, the bridegroom is 
at least as often a suitor as an invited guest. This and 
the three preceding are regarded as the four approved 
forms of marriage. 

Asum. The fifth form, Asura^ is that in which " the bride- 

groom, having given as much wealth as he can afford 
to the father and paternal kinsmen and to the damsel 
herself, takes her voluntarily as his bride.** (Manu, III, 

31) 

Being an avowed sale of the bride for a pecuniary 
consideration, it is no doubt a base form of marriage ; and 
though according to some it is permitted to the mercan- 
tile and servile classes,® the two lowest in Hindu society, 
Manu prohibits it altogether.* " But even a man of the 

* Yajnavalkya, 1 , 60 ; Colcbrooke's * Manu, III, 24. 

Digest, Bk, V, 499, <111,25. 

* Manu, I, 34. 
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servile class,” says he, ‘‘ought not to receive a gratuity Lecture ill, 
when he gives his daughter in nniarriage, since a father ’ 
who takes a fee on that occasion, tacitly sells his 
daughter,”^ and the same prohibition is repeated in 
other places.^ It is called the Asura form, as being the 
ceremony of the Asuras, or the aboriginal non-Aryan 
tribes of India. It marks a very low state of society. 

But the practice of taking a fee for giving one*s daughter 
in marriage seems at one time to have been very com- 
mon. The fee was called the Bride-Price, and part of 
it, says Sir H. Maine, “ went io the bride's father as 
compensation for the patriarchal or family authority 
which was transferred to the husband.”® “ A woman,” 
observes Herbert Spencer, “is of value not only as a 
wife, but also as a daughter ; and all through, from the 
lowest to the highest stages of social progress, we find 
a tacit or avowed claim to her services by her father. 

It is so even with the degraded Fuegians ; an equivalent 
in the shape of service rendered has to be given for her 
by the youth, “such as helping to make a canoe.” It is 
so with numerous more advanced savages all over the 
world : there is either the like giving of stipulated work, 
or the giving of a price. And we have evidence that 
it was originally so among ourselves : in an action 
for seduction, the deprivation of a daughter's services 
is the injury alleged.”^ Though not considered unob- 
jectionable, the Asura form still prevails largely, 
especially among the lower castes.^ According to Sir 
T. Strange, it is questionable whether in Southern India, 
any other form than the Asura be now observed.® In 
Bengal it is practised even among Brahmanas, by those 
who stand low in the scale of kulinism, in consequence 
of the difficulty in which that pernicious institution 


* IX, 98. * .Sociology, p. 655. 

* III, 51. * Norton’s Leading Cases, Part I, 

* Early History of Institutions, p, 5. 

324 » * * Strange, 43. 
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Lecture III. has placed them in regard to marriage. The form is 
" ‘ equally prevalent in the Western Presidency. There, 

“the lower castes,” says Steele, “often receive money 
on the marriage of their females called Hoonda, which 
is the characteristic of the fifth (Usoor) variety, and it 
is suspected that Brahmans occasionally, in the present 
avaricious generation, incur sin on this account.”^ And 
in a recent case* before the Bombay High Court, 
Mr. Justice West makes the antecedent probability in 
favour of its prevalence one of the grounds for finding 
that a certain marriage among the caste called the 
Bhandaris was of this form. It may not be deemed un- 
profitable here to quote the following passage from the 
judgment of that learned Judge : “ The different forms 
of marriage recognised by the Hindu law arc probably 
to be traced historically to the customs of different 
tribes which afterwards coalesced to form a single com- 
munity. The very name of the Asura form indicates 
it as one derived from the aboriginal inhabitants of this 
country, or those occupying it before the Aryan invasion. 
This would of itself cause the ceremony to be looked on 
with a degree of loathing by the sages of the strict 
Brahmanical school, however circumstances might com- 
pel them to tolerate it for those amongst whom it was 
an established custom. Manu (III, 51) denounces any 
father who knows the law and who receives a gratuity, 
however small, for giving his daughter in marriage ; but 
the custom seems never to have died out amongst the 
lower castes, if indeed it has not, to some extent, obtain- 
ed among the Brahmans also.” In the same case it was 
held that the giving and receiving of money for the bride 
is the distinctive mark of the As?ira marriage. But the 
giving of palu, or present of money, to the bride herself 
which has been regarded as ‘ nothing else than a kind 

^ Law and Custom of Hindoo * Vijiarangam et al, v, Liikshu- 
Castes, p. 159. wian et aLy 8 Bom., O. C. J,, 

244 - 
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of rudimentary marriage settlement/ does not render Lecture in* 
the marriage an Asttra one.^ " 

The reciprocal connection of a youth and a damsel Gandharba. 
with mutual desire is the marriage denominated Gand- 
harba^ contracted for the purpose of amorous embraces 
and proceeding from sensual inclination.*'^ This is 
Manu's description of the sixth form of marriage. 

Though regarded as one of the four base forms of 
marriage * in consequence of its proceeding from sensual 
inclination, it was formerly permitted to the military 
class, and is even now occasionaUy in practice in certain 
places, especially among Rajahs and Chiefs.* Marriages 
in this form, which depend merely upon the agreement 
of the contracting parties, resemble to some extent, what 
are called Gretna Green marriages, — that is, runaway mar- 
riages by persons governed by the English law, at Gretna 
Green and elsewhere in Scotland, to evade the provisions 
of that law against ill-advised and clandestine marriages. 

“ The seizure of a maiden by force from her house Rahskasa, 
while she weeps and calls for assistance, after her kins- 
men and friends have been slain in battle or wounded, 
and their houses broken open, is the marriage styled 
Rakshasa!^ This is no doubt an extremely reprehensible 
form of marriage, and the very description of it is 
sufficient to show that it could never have prevailed in 
any polished society. It seems to have found a place 
in the institutes of the sages, either as a relic of a bar- 
barous age preserved by tradition, though condemned 
by the prevailing sentiment of their time, or as an ex- 
isting practice among the lawless tribes by which Hindu 
society was surrounded, and which occasionally claimed 
to come within the pale of that society by reason 
of unity of religion. But whether as a traditionary relic 


^ See Manu, 111, 54 ; Jaikisondas * Ibid^ 111, 41 . 

Gopaldas w. Ilarkisondas Hullo< ^ !>ee Chukrodhuj Thakoor w. 
chandas, I. L. R., z Bom., 15. Beer Chunder Joobraj, 1 W. R., 194 . 

^ Manu, III, 32. • Manu, III, 33. 
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Paisacha. 


Mode of con- 
tracting mar- 
riage. 

Betrolhment. 


or as a contemporaneous practice in the days of Manu, 
it illustrates the value of ancient law as a record of the 
past ; and the evidence furnished by that record in the 
present instance has been used to advantage by com- 
petent judges in ascertaining the nature of primitive 
marriage.^ At the present day, when the hand of law 
is stronger than ever, marriage by force is not only con- 
demned but punished.^ 

The last form of marriage, the Paisacha^ is thus de- 
scribed by Manu : 

“When the lover secretly embraces the damsel, either 
sleeping or dushed with strong liquor, or disordered in 
her intellect, that sinful marriage called Paisacha is the 
eighth, and the basest.” (Ill, 34.) 

It is condemned in unqualified terms in the institutes 
of the sages, and is prohibited for all the classes ; and 
it seems to have been enumerated as a form of marriage, 
only out of regard for the honour of the unfortunate dam- 
sel. It is a matter of some surprise, therefore, that such 
a high authority as Macnaghten^ should have regarded 
this as an instance in which fraud is legalized by the 
Hindu law. 

Of the four approved forms of marriage, the Brahma 
is the only one that now prevails, and all persons, even 
Sudras, are at the present day held competent to marry 
in that form. Of the four base forms, the A sura is the 
one that is now prevalent, and is in fact the most com- 
mon form of marriage ; and Gandharba marriages also 
sometimes take place. 

I shall now proceed to consider the mode of contract- 
ing marriage. This consists of two parts,— the betroth- 
ment and the nuptial ceremony. 

The betroth men t generally precedes marriage, but is 
not a necessary part of the nuptial rite. As betrothal 

* See M‘Lennan’s Primitive ‘Mar- ® Principles of Hindu Law (3rd 

riage, p. 63, et jyv ed.), p. 60, note. 

* See Indian Penal Code, s. 366. 
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in the Hindu law is sometimes mistaken for marriage, Lecture iif. 
I shall describe it a little more fully. Betrothment is , 
a promise to give a girl in marriage. It is called vagdanuy 
or gift by word, as distinguished from gift by actual 
delivery of the bride ; and its form is that of a promise 
by the father or other guardian of the bride in favour 
of the bridegroom, to give him the bride in marriage^ 

After betrothal, and separated from it by a variable 
interval, there comes the marriage ceremony, which 
will be described presently. After this, the bride, if an 
infant, is generally allowed, at tl^ option of the husband, 
however, to remain in her father’s house for some time ; 
and her first visit to her husband’s house with the in- 
tention of staying there is called the dwitagamana ; 
but this is no religious ceremony, and the time for it is 
determined by the choice of the husband or his guardian. 

On the first appearance of the menses, a religious 
ceremony is performed, which is called the garbhadkajia^ 
or ceremony to purify conception, which is quite dis- 
tinct from the ceremony of marriage,*^ but which is 
popularly named the second marriage. It might be 
perhaps from this misleading name of the ceremony 
that precedes consummation of marriage that English 
writers on the subject have been sometimes led 
to suppose, that all that precedes it, including the 
nuptial rite itself, constitutes betrothal only. Thus 
Sir T. Strange says : “ The betrothment, once effected, 
by the bride and bridegroom walking seven steps hand 
in hand during a particular recital, the contract is per- 
fected upon their arriving at the seventh step ; and 
may be enforced by the husband on completion of 
the time.”® But this walking of seven steps, as you 

^ See Sanskiiralattwa, Institutes •'* i Elements of Hindu Law, p. 
of Raghunandana, Vol. I, p. 506. 37. Grady, following Strange, has 

* See Colebrooke’s Digest, Bk. fallen into the same error ; sec his 
V, 134, note; 7 Asiatic Researches, Treatise on the Hindoo Law of 
p. 310 ; Remarks of Ellis, 2 Strange, Inheritance, p. 7. 

32. 
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Lbcture in. will presently see, is the ceremony that completes 
T” marriage, and it forms no part of the contract of 
betrothal. 

Its legal Regarding the legal effects of betrothment, there is 

^ some difference of opinion. Some hold that betroth- 

ment, even in its strict and correct sense, constitutes 
marriage,^ and it has been accordingly sometimes con- 
r tended that it is irrevocable, and that a suit would lie 
to compel specific performance of a contract of betro- 
thal.* There seems to be some authority in the Hindu 
law for such a contention. Thus a text of Manu de- 
claring that “ the damsel indeed whose Jmsband shall 
die after troth verbally plighted, but before consum- 
mation, his brother shall take in marriage, &c.,”® shows 
that after betrothment the bridegroom is considered as 
the husband of the bride. So again, a girl betrothed to 
one person, but subsequently married to another, is 
regarded by some sages as a twice-married girl and 
Raghunandana, in the Suddhitattwa,** holds that, on the 
death of a damsel verbally betrothed, the families, both 
of her father and her husband, contract impurity for 
three days. There are also cases decided by the Sudder 
Dewani Adalut at Bombay, which seem to support this 
view.® But the more correct view is that which regards 
betrothment as a revocable promise of marriage not 
constituting actual marriage, though such revocation 
would be improper if without a just cause ; and this is 
the view which is in conformity with actual practice,"^ 
and has received judicial sanction.® It is amply sup- 

* See Shama Charan’s Vyvastba * Colebrooke’s Digest, Bk, IV, 

Drapana, pp. 645, 646. 165. 

* See Uiiied Kika v. Nagindas * Institutes of Raghunandana, Vol. 
Narotamdas, 7 Bom., O. C. J., II, 147. 

122. • I Mori. Dig., 288, pi. 5, 7. 

® IX, 69. There are other texts ’ Shama Cbaran’s Vyvastha Dar- 
of Manu to the same effect; se«\IX, pana, p. 646 ; Steele, 24, 160. 

71 ; V, 152. • In the matter of Gunput Narain 

Singh, I. L. R., i Calc,, 74. 
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ported by texts,' of which the following may be cited Lecture IIL 
as instances : — 

“ The nuptial texts are a certain rule in regard to 
wedlock ; and the bridal contract is known by the 
learned to be complete and irrevocable on the seventh 
step of the married pair hand in hand, after those texts 
have been pronounced/’ — (Manu, VIII, 227,) 

“ If her husband die after a damsel has been given to 
him with water poured on his hands, and troth verbally 
plighted, but before she has been contracted to him 
by holy texts, that virgin belongs to her father alone.” 

— (Vasistha.)*^ • 

“ Previous to the union of man and wife, the betrothal 
takes place ; the betrothal and the marriage ceremony 
together constitute lawful wedlock.” — (Narada, XII, 2.) 

“ Once is a damsel given in marriage : he who detains 
her shall incur the punishment of a thief ; but if a wor- 
thier bridegroom offer, he may take the damsel, though 
given away.” — (Yajnavalkya I, 65.)* 

This last text is cited in the Mitakshara* as authority 
for the position that one does not incur any penalty for 
retraction of a promise of betrothal if there be just 
cause ; and the case of retraction of such promise without 
sufficient cause is thus provided for in that treatise : 

“ One who has verbally given a damsel in marriage, but 
retracts the gift, must be fined by the king in proportion 
to the amount of property or the magnitude of the offence, 
and according to the rank of the parties, their qualities 
and other circumstances. This is applicable if there be 
no sufficient motive for retracting the engagement” ® 

According to Raghunandana,® marital dominion over 
a damsel results not from vagdana^ but from the actual 
gift of the bride in marriage. 

* See Colehrooke’s Digest, Bk. IV, • Ch. II, sec. XI, 27. 

174—181. • Ch. II, sec. XL 27. 

* Colebrooke’s Digest, Bk. IV, 174. • Udvahatattwa Unst., Vol. 11 , 

Colebrooke*s Digest, Bk. IV, 17C. 72), 
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Lecture III. 
• „ • 

Specific 
performiincc of 
contract of 
betrothal. 


The question whether specific performance of a con- 
tract of betrothal can be enforced by a suit has been 
sometimes raised. Sir T. Strange was of opinion that 
it could be so enforced. In some of the earlier cases, ^ 
it may at first sight appear as if specific performance of 
the promise of betrothal had been decreed. When 
examined, however, they amount merely to this, that 
the Court directed the betrothal or promise of marriage 
to be carried into effect, and decreed that if it was not 
carried into effect within a certain limited period, the 
defendant should pay a certain sum by way of damages. 
Rut in a later case,‘*^ the Bombay High Court held, 
chiefly upon the authority of the passage of the Mitak- 
shara quoted above, that betrothal not being complete 
marriage, specific performance of it could not be en- 
forced ; and this decision was followed by the High 
Court of Bengal in the case of Gunput Narain Singh? 
The point has now been settled by the Legislature, and 
it has been provided by the Specific Relief Act (Act I 
of 1877), section 21, clause as explained by the illus- 
trations to that clause, that a contract of betrothal cannot 
be specifically enforced. 

But though specific performance cannot be enforced, 
the party injured by the breach of a contract of betrothal 
is entitled to recover compensation for any pecuniary 
damages that might have been sustained, and also for any 
injury to character or prospects in life which may naturally 
arise in the usual course of things from such breach.* 


* Khooshal and others v. Bhug- 
wan Motee, i Borr., 138 ; Atmaram 
Kesoor v, Sheolal Muluokchand, 
I Borr., 358; Ka-seeram Joeeta- 
ram Bhugwan Poorshotum, 2 

Borr., 432; Deochand Natha 
V, Juvehur Behchur, 2 Ei5>rr., 
528 ; Mt. Ruliyat v. Madhowjee 
Panjichund, 2 Borr. , 680 : — all cited 
in I Morlcy, 287, 288. See also 


Chingleroyalo v. Venertaroyalo, 
2 Strange, 38 ; and also 35, 

® Umed Kika 7 j. Nagindas Naro- 
tamdas, 7 Bom.. O. C. J., 122. 

• I. L. R., I Calc., 74. See also 
Shaikh Bhiigun v. Shaikh Rumjan, 
24 W. R., 380. 

* Act IX of 1872, sec. 73 ; Ad- 
dison on Contracts (5th ed.), p. 
743 ; Shaikh Bhugun v. Shaikh 
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A suit for such compensation comes within clause (^) Lecture IIL 
of art 35 of the second schedule to the Small Cause ' 

Court Act, and is excluded from the jurisdiction of the 
Small Cause Court. See Kali Sankar Das v. Koylash 
Chunder Das^ I. L. R., 15 Calc., 833. 

I may here notice an important rule governing exe- 
cutory contracts of marriage. Every agreement in re- marriage* 
strain t of the marriage of any person other than a minor 
is void. This is the form in which the rule is laid 
down in the Indian Contract Act (Act IX of 1872;.^ 

What is meant by an agreemenf in restraint of marriage 
may be best ilUistratcd by an example. In the well- 
known case of Lowe v. Peers^^ the defendant had pro- 
mised not to marry any person besides the plaintiff, and 
agreed to pay her a certain sum in the event of his mar- 
rying any other person. On an action being brought 
against him for breach of his covenant, it was held that 
the promise was void as being in restraint of marriage. 

“ It is not a covenant,’* it was observed, “ to marry 
the plaintiff, but not to marry any one else ; and yet 
she was under no obligation to marry him. So that it 
restrained him from marrying at all in case she had 
chosen not to permit him to marry her.” The essential 
difference between an agreement in restraint of marriage 
and a contract of betrothal lies in this, that in the latter 
each party being restrained from marrying any one ex- 
cept the other, the restraint virtually operates in further- 
ance of the marriage of both. 

Marriage brokerage contracts, or contracts for the pay- Marriagi! 
ment of money, or the conveyance of property, or the 
doing of any other act on condition of the procurement 
of a particular marriage, are void, on the ground that it 


Rumjan, 24 W. R., 380. See also decreed upon a contract of botro- 
Mulji (Jomti, I, L, R., ii Bom,, thalfbeing being broken. 

412 ; and Rambhat v. Timiiiaya, * Sec. 26, 

I, L. R., 16 Horn., 673, in which * 4 Burro., 2232. 

the value of ornaments given was 
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Lecture III. is immoral to allow marriage to be made the subject of 
• mercenary speculation ; and, under the English law, a 
bond by the husband to the wife’s father to induce the 
latter to consent to the marriage, has been held to be in 
the nature of a marriage brokerage contract^ Therefore, 
though the Hindu law may allow marriage in the Asura 
form, it is very doubtful whether, after the marriage is 
completed, the father or other guardian of the bride 
would be entitled to recover from the bridegroom the 
nuptial fee agreed upon. 

It has, however, been held by the Madras High Court 
in the case of Viswanathan v. Samanathan (I. L. R., 13 
Mad., 83) that a suit would lie to recover money under a 
bond executed in favour of the father of a girl in con- 
sideration of his giving his daughter in marriage to the 
nephew of the defendant, the executant of the bond. 

In the Presidency of Bombay, we learn from Steele,* 
persons negotiating marriage, if successful, often receive 
from 100 to 1,000 rupees according to the difficulty of 
the case and the circumstances of the parties ; and in 
Bengal, as you are aware, the Qhataks make large gains 
by negotiating marriage. But it may well be doubted 
how far their claims for remuneration would be enforced 
by Courts of Justice.^ But where a person had paid a 
sum of money to another in consideration of a promise 
made by the latter to give the former his sister in 
marriage, and the contract had been broken and the 
girl married to a third party, it was held that a suit would 
He to recover the money paid.* 

Ceremonies I now come to the ceremonies attending the cele- 

attenfhng , . ^ 7 

marriage. bration of mamagc. In all the forms of marriage, 


^ Addison on Contracts, p. 741. 13 Bom., 126 ; Vaithyanatham v, 

* Law & Custom of Hindoo Castes, Gangarazu I. L. R., 17 Mad., 9. 
p. 334 * *JuggessutCh uckerbutty o, 

® It has since been held that such Panchcowree Chuckerbutty, 14 W, 
claims are not enforceable by suit. H., 154. Followed in Ramchand v„ 
See Dulnri v, Vallabdas, I. L. R., Adwaita, I. L. R., 10 Calc., 1054. 



CEREMONIES ATTENDING MARRIAGE. 


89 


ceremonies of some sort are necessary. Macnaghten is Lecturr III. 
of opinion that the gandfuifba is the only one of the eight " 
modes in which no forms are necessary. He thinks that 
the phul veha^ or flower marriage in Cuttack (contracted 
by the exchange of flower garlands between the bride- 
groom and the bride), is a form of gandharba marriage ; 
and as the gandharba marriage is declared to be 
peculiar to the military class, he asks the question, “ may 
not the indulgence have originated in principles similar 
to those by which, according both to the civil and the 
English law, soldiers are permitted to make nuncupative 
wills, and to dispose of their property without those forms 
which the law requires in other cases But the correct- 
ness of this opinion of Macnaghten appears to have been 
questioned by the High Court of Bengal in the case of 
Chuckrodhuj Tkakoor v. Beer Chunder Joobraj^ and it is 
contrary to the opinion of Jagannatha, which is based 
upon the following text of Devala : — “Nuptial rites are 
ordained in the marriage styled gandharba and the rest ; 
to this contract the nuptial fire must be made witness 
by the men of the three classes and it seems that the 
only formality which may be dispensed with in the 
gandharba marriage is the formal gift of the bride by 
her guardian, she being in this instance considered self- 
given.'*' 

At the present day, whether marriage is celebrated 
strictly according to the Brahma form, or whether a 
nuptial gratuity is taken by the bride's family, the same 
rites are observed in all cases. These rites, however, 
differ in their details according to local or family usage. 

The most common forms of these ceremonies are given 


^ Principles of Hindu Law, 3rd * See Vyavastha Darpana, p. 650; 
ed., p. 61, note. see also Sri Gajapaty Hari Krishna 

• I W. R., 194. Devi Garu v, Sri Gajapaty Radhika 

* Colebrooke’s Digest, Bk, V, Patta Maha Devi Gam, 2 Mad., 
500. See also Brindavana v, Radha-' 374. 
mani, I. L. R.. 12 Mad., 72. 
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LecturkIII. in the compendia of Kalesi, Bhavadeva, and Pasupatl, 
• and also in the Sanskartattwa of Raghunandana.^ The 
ceremonies have also been described by Colebrooke in 
his Elssay on the Religious Ceremonies of the Hindus.^ 
They are upwards of three thousand years old, and con- 
tain much that is curious and interesting. It may not 
therefore be deemed altogether unprofitable to subjoin 
a brief account of these ceremonies here. 

On the forenoon of the day of gift, the nandimukha 
or vriddhi sraddha, is performed by the bride’s father or 
other kinsman. It is th^ ordinary parvana sraddka, and 
is performed on this as on other sacramontal occasions, 
under the name of vrtddhi sraddka^ with a view to render 
the sacrament auspicious by the blessing of departed 
progenitors. It is a part of that system of ancestor-wor- 
ship which seems to be one of the most common forms 
of primitive worship,® and which still survives in full 
force in Hinduism. On the same forenoon, the ceremo-^ 
nious bathing of the bride takes place. The manttas 
for this occasion partake of the simplicity of the times 
when they were first framed ; but their recital at the 
present day would be thought indecorous, and so they 
are omitted in practice. 

In the evening the bridegroom comes in procession to 
the bride’s house, and is there received with every mark 
of hospitality. Anciently, it was the custom of the 
Hindus to slay a cow for the reception of any honoured 
guest, and hence a guest was called goghna^ or cow-killer.* 
Accordingly a cow was usually set apart for the wedding 
feast, but the life of the animal used to be spared on this 
joyous occasion at the intercession of the guest himself. 
Though the slaughter of kine has long since been prohibi- 
ted,*^ and is now most repugnant to Hindu notions, the 


Institutes of Raghunandana, ^'ol. * See Spencer's Sociology, Part 

I, p. 506, et seij. I, Ch. XX. 

"Asiatic Researches, Vol. VII, ^ See the Uttaracharita, Act IV. 
P* * General Note to Manu, IV. 
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practice of tying a cow and then letting it loose is still Lecture ill. 
occasionally observed at the nuptial ceremony. ' ' 

On the arrival of the bridegroom, the first ceremony 
that takes place is called the sainpradan^ or gift. It con- 
sists in offering the bridegroom padya^ or water for wash- 
ing the feet, arghya, or water mixed with flowers, durava 
grass, rice, and sandal paste, for washing the head, a 
stool or cushion to sit upon, and madhiiparkxy or a mix- 
ture of honey, curds and clarified butter, each giving 
and taking being accompanied with a set formula, and 
the recitation of certain prayers \ after which, along with 
other presents^ the bride, whose right hand is joined 
with that of the bridegroom (these hands being tied with 
lcusa\ is formally given to the bridegroom by her father 
or other guardian in marriage, and is formally accepted 
by the bridegroom, who then recites the following 
text called the Hymn to Love : Who gave her ? 

To whom did he give her ? Love gave her. To love 
he gave her. Love was the giver. Love was the taker. 

Love has pervaded the ocean. With love I ac- 
cept her. Love ! may this be thine.” The giver next 
presents a piece of gold as dakshina^ or gratuity, to 
complete the gift of the bride to the bridegroom ; and 
the skirts of the mantles of the affianced pair are then 
tied together, to indicate their union. The bridegroom 
then recites a text for the release of the cow, and she is 
accordingly let loose. Crude as the notions of our 
ancestors must have been on many subjects in the Vedic 
times, the hymn to Love shows that their ideas on the 
subject of matrimony were perhaps as refined as the 
most enlightened views of the present day. Parental 
love, to secure the future happiness of the daughter, gives 
her to a fit bridegroom, and conjugal love accepts her. 

There is nothing sordid or sensual in this notion of 
marriage. « 

The next ceremony is the pauigrahana, or the accept- 
ance of the bride’s hand. This takes place sometimes 
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Lecturr III, on the wedding night, and sometimes on the day follow^ 
^ • ing. This part of the ceremony commences with the 

kindling of the nuptial fire. Various oblations to it are 
then made, including the ma/iavyahriti homa^ or the 
oblation in honour of the earth, sky, and heaven. In the 
course of these oblations, various texts are recited, of 
which I may notice the following, which is recited by the 
bridegroom ; “ May thou never admit sorrow to thy 
breast. May thou prosper in thy husband’s house, blest 
with his survival and viewing cheerful children.” The 
bride next treads upon a stone, while the bridegroom 
recites this text : Ascend this stone : bo firm like this 
stone. Distress my foe ; and be not subservient to my 
enemies.” The bride is then made to walk seven steps. 
This is the most material of all the nuptial rites, as, 
according to the sages,* marriage becomes complete and 
irrevocable on the completion of the seventh step. These 
steps typify deliberation, and the taking of the final 
step implies that the bride deliberately enters matrimo- 
nial life. The husband then addresses the wife thus : 
“ Having completed seven steps, be my companion. May 
I became thy associate. May none interrupt thy asso- 
ciation with me. May such as are disposed to promote 
our happiness, confirm thy association with me.” Water 
is next poured on the hands of the married pair, while 
the following prayer is recited : “ May waters and all the 
gods cleanse our hearts : may air do so ; may the Creator 
do so ; may the divine instructress unite our hearts.” 
The husband then joins his hands with the wife’s, and 
recites certain prayers, concluding thus : “ Give thy 
heart to my religious duties. May thy . mind follow 
mine. Be thou consentient to my speech. May Brihas- 
pati unite thee unto me.” 

The last ceremony in marriage is called the uttafa'> 
vivaha. It consists o^ two parts, one, in which the 
bridegroom shows the bride the pole-star, the emblem 


* Manu, Vni, 227. 
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of Stability, and exhorts her to be stable in her husband’s Leci oke hi. 
family ; and the other, in which the husband takes a 
part of a meal, and the wife takes the remainder. This 
latter ceremony resembles the Roman conf CBTrenttoy 
The bride is then conducted in solemn procession to her 
husband’s abode, and there various texts are recited, 
such as these : “ May there be cheerfulness here. May 
thine own kindred be kind here. May there be pleasure 
here. Sport thou here. May there be kindness here 
with me, &c.” Conjugal love, therefore, and not marital 
despotism, is what the wife is taught to expect in her 
husband’s abod^e. 

The ceremonies performed after sampradan are popu- 
larly known under the name of Kusandika? 

The account given above is in accordance with the 
form prescribed for those who use the Samaveda. For. 
those who follow the other Vedas, the forms are slightly 
different, especially in the order of the ceremonies that 
follow the sampradan. 

In the case of the Sudras who are incompetent to per- 
form the homa or oblation to fire in person,® the henna is 
performed vicariously through the instrumentality of a 
Brahmana. This is in accordance with the opinion of 
Kaghunandana, who says that a Sudra also has the 


* Mackenzie's Roman Law (4th 

ed.), P loi. 

* Mr, Wheeler, after de.scribing the 
marriage of Kama and 8ita, in a note 
observes ; “ It is impossible to avoid 
noticing the striking resemblance 
between the ancient marriage cere- 
mony as it was performed by our 
Aryan forefathers in their private 
dwellings, and the more modern rite 
as it is performed in Christian chur- 
ches, In Protestant countries, the 
fire on the altar has been rejected as 
Jewish ; it belongs rather to the old 
Aryan fire-worship. Again the use 


of holy-water has been abandoned, 
although it is nothing more than an 
old rite of purification. But in all 
e.ssential particulars the ceremony is 
the same. The bridegroom and the 
bride are still placed before the 
altar, and the father of the bride 
gives away his daughter ; whilst the 
bridegroom takes her hand in his, 
and pledges his troth in the presence 
of the altar although the fire is want- 
ing .” — History of I ndia^ Vol. Ill, 
p. 4^, note. 

* Manu, X, 126, 
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LectukkIII. right to the performance of the through a Brahmana, 
ill marriage, and so forth ; ^ and the Vyavahara, Mayu- 
kha^ and the Nirnaya Sindhu,® take the same view. 

Necessity of The foregoing are the ceremonies usually observed at 

ance. ^ Hindu weddings. The important question here arises 
how far they are necessary to constitute a valid marriage. 
So far as the question depends upon the original 
authorities on Hindu law, it is not at all difficult to answer 
it in the affirmative. “The nuptial texts,” says Manu,^ 
“ are a certain rule in regard to wedlock ; and the bridal 
contract is known by Che learned to be complete and 
irrevocable on the seventh step of the married pair, hand 
in hand after those texts have been pronounced.” So 
says Yama : “ Neither by water poured on her hands, nor 
by verbal promise, is a man acknowledged as husband 
of a damsel ; the marital contract is complete after the 
ceremony of joining hands on the seventh step of the 
married pair.”® And to the same effect are the words of 
Vasistha : “If her husband die after a damsel has been 
given to him with water poured on his hands, and troth 
verbally plighted, but before she has been contracted to 
him by holy texts, that virgin belongs to her father 
alone.”® So likewise Narada ordains that the essential 
characteristic of wifehood consists in the marriage bene- 
diction.^ Nor are the above texts mere obsolete dicta of 
the sages. They have been followed by commentator 
after commentator, and their age has only added to their 
force, Medhatithi, one of the earlier commentators of 
Manu, holds that “ the non-material quality of being an 
adopted son, like the quality of wifehood, is the result of 
the performance of komar^ So Kulluka, in his gloss on 
the above text of Manu, says, that wifehood is not 


^ Udvahatattwa, Institutes of * Coicbrooke’s Digest, Bk. IV, 175. 
Raghunandana, Vol. II, p. 76. ® Colebrookc’s Digest, Bk. IV, 174. 

» Ch. IV, sec. V, la— 14. ’ XII, 3. 

• Ch. Ill, sec. I. " See Niinaya Sindhu, Ch. Ill, 

‘ VIII, 227. sec. I. 
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constituted without the saptapadi and the nuptial texts ; LecturrHI. 
and it.aghunandana^ and Jagannatha® also take the same • 
view. And in fact the very word patni, lawful wife, from 
its etymology, implies a connection with religious rites.® 

It is true that there are some texts which apparently 
support the opposite view. Thus Manu says : 

“The recitation of holy texts and the sacrifices 
ordained by the Lord of creatures, are used in mar- 
riages for the sake of procuring good fortune to brides ; 
but the first gift is the primary cause and the origin of 
marital dominion,” (V, 152.) • 

“ The gift of daughters in marriage by the sacerdotal 
class is most approved, when they previously have 
poured water into the hands of the bridegroom ; but the 
ceremonies of the other classes may be performed 
according to their several fancies.” (Ill, 35.) 

But the former of these two texts has reference to the 
origin of the husband’s rights over the wife, which is 
therein declared to be “the first gift;” and as Kulluka 
Bhatta observes, it is not meant to contradict the text 
in the eighth chapter* quoted above, which declares that 
the quality of wifehood is not produced without the 
nuptial texts and the saptapadi. In other words, the 
meaning is that a damsel given by her guardian and 
accepted by a man without the observance of nuptial 
rites, becomes subject to the rights and control of that 
man as her husband, without acquiring the rights and 
'status of a wife. As for the other text, it refers to the 
form of the gift only, and not to the nuptial rites that 
follow it. 

Among foreign writers who have examined the subject, 
Colebrooke, the highest authority, is of opinion that 
“ the marriage is complete and irrevocable so soon as 
she (the bride) has taken the seventh step; and not 

* Udvahatattwa. * iPaniui, IV, i, 33 ; Mitak., Ch. 

* Colebrooke’s Digest, Bk, IV, II, sec. I, 5. 

169, Commentary. ^ VIII, 227, 
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Lecture III. sooner”^ Macnaghten, when he says that gauMarda 
• marriage is the only one of the eight modes for the 
legalizing of which no forms are necessary,”* indirectly 
gives his opinion that formalities are necessary in the 
other forms And even Sir T. Strange, though he says 
that the essence of the rite consists in the consent of the 
parties,® admits that the bridal contract is perfected 
upon the completion of the seventh step.^ 

The necessity of marrying girls at an early age, and 
the consequent interference of guardians in the nuptial 
contract coupled with tKe sacramental nature of marriage, 
prevent irregular and informal marriages, and render 
the observance of forms as strict as possible. There 
being, therefore, no difference between the written law 
and the actual practice of the Hindus on this point, 
one need not feel much hesitation in saying that the 
observance of ceremonies is necessary to constitute a 
valid marriage. Nor can it be said that the rules enjoin- 
ing the observance of ceremonies in marriage are not 
strict rules of law, but are mere moral injunctions — are 
rules that are not imperative in their nature but are 
directory only. This is a distinction which English 
judges and lawyers constantly draw with a view to 
simplify the Hindu law by separating its religious from 
its civil element, and thus to reduce it to harmony with 
more advanced notions ; and in doing so they are not per- 
haps always wrong, nor do they necessarily depart from 
the judge's duty of administering the Hindu law as it is ; 
for Hindu lawyers themselves have shown the way, by 
getting rid of inconvenient or obsolete rules upon this 
principle of interpretation. The principle is in general 
a very sound and wholesome one. But its application 
to the case of marriage is not only not warranted 

* Asiatic Researches, Vol. ^VII, * Elements of Hindu Law, 37. 
P- 303- See also Brindaban Chandra 

^ Principles of Bindu Law, p. 61. Karmakar v, Chandra Karmakar, 

■ Elements of Hindu Law, 44. I, L. R., 12 Calc., 140, 
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by the language of the rules, but is likely to be attended Lftc ruKii: ill, 
with the most mischievous consequences. Happily the 
question as to the validity of informal marriages among 
Hindus has been seldom raised. In an early case,^ it is 
true that the pandits gave their opinion that marriage is 
constituted by the parties saying “ I marry &c., &c., 
and agreeing to marry ; but that opinion is not supported 
by any authority, and, moreover, the parties in that case 
were Sikhs, not Hindus. When the question is raised, 
judges ought carefully to guard against readily applying 
the above principle to it. As f^itz James Stephen in 
his speech on •the Native Marriage Bill observed : 

"Scotch law goes far when it enables a man and woman 
to marry each other by a few words exchanged in the 
course of a casual conversation ; but Anglo-Indian law 
would go infinitely further if it held that two people 
could in that manner convert their children into man and 
wife.”*-* 

No doubt, the essence of the contract of marriage, 
like that of every other contract, consists in the inten- 
tion of the parties expressed in some clear vvay, and the 
observance of form is only evidence of their intention. 

But considering the fact that Hindu marriages arc, for 
the most part, contracted, not by the parties themselves, 
but by their guardians, and considering the absolute in- 
dissolubility of marriage in Hindu law, one must ponder 
long and cautiously before coming to the conclusion 
that the forms and ceremonies which constitute, in that 
law, the only safeguards against undue influence and 
want of due deliberation, can be rightly dispensed 
with. I may add that, in almost every polished system 
of law, some definite form, cither civil or religious, is 
prescribed as necessary to be observed in contracting 
marriage. 

* Doe dem Juggomohun Mullick * Supplement to the Gazette of 
and others Saumcooinar Bebee India, January 27th, 1872, p. 77, 
and others, 2 Mori., 43, 

B, HL 
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Lectu»«UL The two primary objects to be secured by formalities 
* • in marriage are the prevention of hasty and inconsiderate 

marriages, and the removal of doubts as to the nature 
of the relation that is created. In order to secure the 
former object, in the absence of more rational modes, 
long established ceremonious forms cannot well be dis- 
pensed witli. As has been well observed, “ ceremonies 
which strike the imagination serve to impress upon the 
mind the force and dignity of the contract; ” while their 
observance secures publicity to some extent, and affords 
some time for del ibercition. As for the latter object, as 
was observed by Lord Brougham itt Warrender v. 
Warrender : “The laws of each nation lay down the 
forms and solemnities, a compliance with which shall 
be deemed the only criterion of the intention to enter 
into the contract” ^ Hindu lavy has its prescribed forms, 
and if we hold the observance of these to be optional, 
it would lead to loose forms of marriage, utterly sub- 
versive of morality, and there would be the greatest 
difficulty in distinguishing between concubinage and 
marriage/^ 

It might be urged that the nuptial rites in the Hindu law 
are so cumbrous and minute, that an exact observance of 
their details is by no means easy ; and that if those cere- 
monies are held necessary, real and bond fide marriages 
would stand in danger of being rendered invalid in conse- 
quence of trivial defects of form. But there is no reason 
for this apprehension. All that is required is a substan- 
tial compliance with the forms, to show that the parties 
intend to contract marriage. There is a broad distinc- 
tion between an intentional omission to observe the 
ceremonies, and a defective observance of the same by 
reason of accidental error or inadvertence ; and it is only 
the former that is required to be avoided. 

X 

I 2 Clark and Finnelly, 531- Consistory Reports. 54) furnishes a 

■ The celebrated case of T>al- striking illustration of the difficulties 
rymple v. Dairy mple (2 Haggard’s pointed out above. 
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Here an important practical question arises, which Lectukk hi. 
ought not to be left altogether unnoticed. The Brahmos, * * 

who form a considerable section of the Hindu community 
in its widest sense, intentionally and out of religious 
scruples, omit to observe the Hindu ceremonies of niar- 
riage> and celebrate their nuptials in a peculiar form, 
which is called the Brahma form, but which I shall call 
the BrahtniCy to distinguish it from the Hindu form of 
that name; and the question is, are these Brahmic mar- 
riages valid in law ? This question has been discussed in 
the Legislative Council and in popular assemblies ; and 
even in domestic circles it excites deep interest in many, 
as it concerns the welfare of their children and children's 
children. The question has a double aspect. As re- 
gards the Progressive Brahmos, who profess not to come 
within the pale of Hinduism at all,^ it would have to be 
answered without reference to the provisions of the 
Hindu law, and upon principles of justice, equity, and 
good conscience, which constitute the only law for such 
cases. Put in the case of the Adi or Conservative 
Brahmos who claim to be Hindus, the Hindu law cannot 
altogether be left out of view in answering the question. 

The former case not being governed by the Hindu law, 
presents no conflict with that law, and so it is not neces- 
sary to dwell upon it here at length. It will come for our 
consideration in a future Lecture, and at present I would 
only remark that there is nothing in justice, equity, and 
good conscience, which should necessarily invalidate a 
form of marriage, merely because it is new, and differs 
from the old and ordinary form, when such new form is 
recognized by a considerable body of persons. In thelatter 
case, I venture to affirm, though with some hesitation, for 
the point is not considered altogether free from doubt, ^ 


* See Supplement to the Gaz^Ute of validfty of the Brahmic marriages. 
India for January 1872, p. 67, See Supplement to the Gazette of 

■* The opinion of Mr. Cowie (Ad- Ifidia^ January 27, 1872, p. 69. 
vocate-General) was against the 
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Lecture HI. that the Brahmic marriages are valid. But you must 
* ‘ bear in mind that their validity rests upon peculiar 

and exceptional grounds. It is very doubtful whether 
custom, which has the force of law in Hindu juris- 
prudence, can be invoked in favour of such marriages. 
For custom to have the force of law, must be ancient, 
while the nuptial form in question is quite of recent 
origin. But though custom in the ordinary .sense may 
not sanction these marriages, still we ought to hold that 
they are valid. To hold otherwise would be to hold 
that Hindu law incapacitates a Hindu for marriage, if 
he has religious scruples to comply v^th some of its 
prescribed forms. This would not only be unreasonable 
in itself, but would be contrary to the generally tolerant 
character of Hinduism, which allows, within limits of 
course, great latitude of principle in matters of doctrine 
and worship. The Brahmic form of marriage being one 
that is recognized by a considerable body of persons, 
there can be no objection on the ground of difficulty in 
distinguishing marriage from inferior forms of union 
between man and woman. The position of the Brahmic 
marriages in relation to the Hindu law is similar to 
that of Jew and Quaker marriages in relation to the 
English law. 

The question, as 1 have already said, is an important 
one, and within the limits that 1 must here propose to 
myself, you cannot expect anything like an adequate 
treatment of it. You will find the question discussed at 
great length in Fitzjame.^ Stephen’s elaborate speech on 
the Native Marriage Bill.^ The point will again occupy 
our attention in a future Lecture,^ when wc come to 
consider the customary forms of marriage among the 
Hindus. 

In connection with the observance of formalities in 
marriage, as well as bfher matters affecting its validity, 

^ Supplement to the CazitU of * See Lecture VI. 
jndia^ January 27, 1872. 
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there is an important rule of evidence which you should Lecture lit. 
bear in mind, namely, that if a marriage in fact is estab- * 
lishcd, there would be a presumption in favour of there 
being a marriage in lavv.^ 

The time for celebration of marriage has to be fixed Time for cete- 

. , . X 1 • 1 1 .1 bration of riKir- 

in accordance with various astrological and other con- riage. 
siderations.- These do not affect the validity of mar- 
riage, and so I need not take any further notice of them. 

There is only one question connected with time which 
seems to have a legal aspect, — namely, whether mar- 
riage solemnized during the impurity {asauch) of either 
party owing t<S the birth or death of a kinsman is valid. 

In the case of Ranialinga Pillai v. Sadasiva Pillai} it 
was contended that adoption during impurity was 
invalid, but the point was not decided, as it was 
found as a fact that the adoption had taken place 
after the period of impurity had expired. There is no 
reported case with reference to marriage, but in prac- 
tice marriage never takes place during impurity. The 
reason for this is, that one under impurity cannot take 
part in the religious ceremonies in marriage.* But the 
prohibition of marriage during impurity would hardly 
be regarded as anything more than a mere moral 
injunction. 

The usual ceremonies being observed, marriage be- Consiimmation 
comes complete and irrevocable, and consummation jg 
not necessary to render it valid. There is no distinc- 
tion in the Hindu law between consummation and non- 
consummation.** 


1 See Inderun Valungypooly Taver 

V. Ramaswamy Pandia Talavcr, 12 

W, R. (P. C.)> 41 ; sec also Brinda- 
bnn V. Chandra, I. L. R., 12 Calc., 
140; Ad ininistralor-General of Madras 
V, Anandachari, I. L. R. , 9 Mad. , 466. 

* See Udvahataltwa, Raghunan- 
dana’s Instilules, Vol, II, p. 69 ; 
Steele, pp. 27, 164. 


’ I W. R. (P. 0, 25. 

^ See Udvahataltwa, Inst.. Vol. 
II, p. 76. 

* 2 Sir., 33 See also Adminis- 
trator-fiener.-il of Ma<lras c-'. Anan- 
dacflari, I. L. K., 9 Mad., 466; 
Dadaji Bhikaji v. Kukmabai, 1, L, 
K., 10 Bom,, 301. 
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LbotureIIL It was at one time doubted whether questions of the 
Questi^ of validity or invalidity of Hindu marriages not involving 
maiTiage how Q^^^tions of right to property, could be tried in the 
far cognizable Courts of this country. In the case of Anjona Dossee v. 
m the Courts, Chufider Gkose} Mr. Justice Glover, following 

an earlier case,® held that such questions could not be 
tried by the Civil Courts ; but on appeal, this decision 
was reversed.^ The facts of that case were shortly these ; 
Anjona Dossee, as the mother and guardian of her 
minor daughter Kuppoora (an infant of about five years 
sued the defendant Proladh Chunder Ghose, 
alleging that he (defendant) had forcibly carried off 
Kuppoora Dossee without her consent to the house of a 
third party, and there had gone through a marriage 
ceremony with her. The suit was brought to declare 
that marriage invalid. Tlie Officiating Chief Justice 
Norman, in delivering the judgment on appeal, observ- 
ed : — 

“Suits relating to marriage deal with that which in 
the eye of the law must be treated as a civil contract 
and with civil rights arising out of that contract. Suits 
for relief against contracts procured by force or fraud 
are ordinarily cognizable by Civil Courts. 

“In a suit declaring the invalidity of a marriage, the 
Court could grant consequential relief. It might re- 
strain the person alleging himself to have the rights of a 
husband from enforcing any claim to the custody or 
possession of the person of the woman founded on the 
supposed marriage. 

“If such relief could be granted, it is not easy to see 
why a declaratory decree under section 15 might not 
be made. Such a declaration may be of the greatest 
importance to a girl circumstanced as the infant plain- 
tiff is. If the marriage Js in fact no marriage, unless she 
can obtain a declaration from a Court of Justice that the 

‘ 14 W. R., 132. « Ramsiirn Mitter v, Kakhal Doss, il W. R., 412. 

• 14 W. R., 403. 
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marriage is null and void, unless she can obtain the Lectore HI 
protection which such Court can give her, she may be * 
obliged to live with the defendant in a state of concu- 
binage, or at least she will be prevented from marrying 
any one else. The rights which a decree in this suit 
may protect, with which the defendant may be restrained 
from interfering, — the preservation of the personal purity 
of the infant plaintiff and her right and power to contract 
a valid marriage,— are amongst the highest rights which 
a human being can possess ; and it would be a matter 
deeply to be lamented if the Court had no power to pro- 
tect and defend them. 

“ VVe have, however, no doubt of the existence of that 
power. We think that a suit such as the present, which 
is a suit of a civil nature, may be entertained in the 
Civil Courts of this country under the provisions of sec- 
tion I, Act VIII of 1859, and that view seems to me to 
be sanctioned by the opinion of the Lords of the Privy 
Council in the case we have referred to. 

“ We think that the Court must have jurisdiction in 
such suit to declare the marriage void, if procured by 
fraud or force, and celebrated without the consent of the 
necessary parties or without the formalities necessary 
to render it a binding marriage according to Hindu 
Law.” 

The Civil Courts, however, have no power to determine 
the question of the validity of a marriage so as to bind 
the parties thereto unless they are parties to the proceed- 
ing. And so where on an application under Act IX 
of 1861 for an injunction to restrain the marriage of an 
infant girl, the mother of the girl who was the objector 
urged that the girl had already been married, and the 
district judge in disposing of the objection held that no 
valid marriage had taken place, the High Court held 
that the decision could not bind* the parties to the mar- 
riage. See In the matter of Kasichandra Sen, I. L. R., 

8 Calc., 266. 
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LEGAL CONSEQUENCES OF MARRIAGE. 

Scope of the present Lecture — Nature of the marriage contract — Nature of 
the marriage contract in the Hindu law —Rights of the liushand and the 
wife over the person of each other — Custody of an inhint wife — Restraint 
of wife’s liberty — Correction of her person — Remedy of the husband 
against infringement of marital rights— Restitution of conjugal rights — 
Cases in which restitution of conjugal rights is not allowed— Effect of 
change of religion on the claim for restitution of conjugal rights— Act 
XXI of ib66^— Adultery — Effects of marriage on personal capacity — 

Remarriage Supersession — Present on supersession — Remarriage of a 

convert to Christianity relapsing to Hinduisju — Man and wife one person 
in Hindu law only for religious purposes— Wife may contract— She may 
sue and be sued — She is not exempt frooi arrest in execution of civil 
process — Husband and wife competent witnesses for or against each other 
— Effects of marriage on the property of the husband and of the wife — 
Wife entitled to a share on partition— Wife entitled to maintenance — From 
whom— Maintenance when allowed to a wife living apart— Maintenance 
when forha'led — Rate of nminlcnancc—Arrears of maintenance — Recovery 
of maintenance under the Code of Criminal Procedure — Maintenance of 
concubines— Husband and wife how far bound by each other’s contracts — 
Bomljay Act Vll of 1866 — Husband or wife entitled to compensation 
under Act XIII of 1855— Effects of marriage on olfspt ing— Legitimacy - 
Effect of marriage in a difterent caste on legitimacy— Presumption of 
legitimacy— Bastard’s right to inherit— Maintenance of children— Right 
to give or take a son in adoption— Paternal power under the Hindu law— 
Maintenance of parents— Rules for women whose husbands are away— 
Appointment of a wife to raise up offspring. 

Scope of the Having considered between what parties and in what 
LTciurc. mode the matrimonial union can be formed, I now come 
to the consideration of the legal consequences of that 
union. 

From the very nature of the conjugal relation, each 
party acquires certain rights over the person of the 
other ; and in most systems of law, the property of each 
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also becomes subject, more or less, to the rights of the IV. 

other. In some countries, again, marriage attaches to 

one of the parties, the wife, important personal privileges 

and disqualifications. Besides these results which affect 

the parties immediately concerned, the conjugal relation 

is the source of other important legal consequences. 

It confers on the issue of the union the status of 
legitimacy, and thus forms the foundation of the rights 
of inheritance, lineal and collateral ; and it is the 
basis of the legal, as distinguished from the natural, 
relation of parent and child. Without aiming at strict 
logical precision, these several consequences of marriage 
may be conveniently arranged under the following 
four heads : firsty those relating to the persons of the 
parties ; second, those relating to their personal capacity ; 
thirdy those relating to their property ; and fourth, 
those relating to their offspring. This division will 
be kept in view in discussing the topics of the present 
Lecture. 

Here it ought to be observed that the legal conse- Nntn c or the 
quences of marriage depend in almost every civilized contVacu 
country, not upon the will of the parties to it, but upon 
the law which governs them. Parties may choose not 
to marry; but if they marry at all, they must do so, 
not upon their own terms, but on terms fixed by the 
law under which they live. If they once contract the 
tie, they cannot afterwards break it, even if they both 
agree, unless the law allows it. For this reason, it has 
been sometimes doubted whether marriage is, properly 
speaking, a contract. “ It is rather,” says Story, “ to 
be deemed an institution of society, founded upon the 
consent and contract of the parties ; and in this view it 
has some peculiarities in its nature, character, operation, 
and extent of obligation, different from what belong 
to ordinary contracts.”^ No deubt it is not a contract 
in the sense in which any other agreement, such as 


^ Conflict of Laws, § 108 note. 
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Lecture IV. betrothal, is a contract. In one sense, however, iRar- 
^ * riage is a true contract ; for the parties when they 

marry, in fact enter into an agreement to perform cer- 
tain duties towards each other for the rest of their 
lives : it is a contract to be followed by a whole life of 
specific performance. “ But,” as a distinguished Scot- 
tish judge* observes, “ it differs from other contracts in 
this, that the rights, obligations or duties arising from 
it are not left entirely to be regulated by the agree- 
ments of parties, but are, to a certain extent, matters 
of municipal regulation, over which the parties have 
no control by any declaration of their will.” The 
object of this interference of law with the freedom of 
parties in their mutual dealings, is to guard against the 
consequences of individual caprice and want of foresight, 
in a transaction which is of the most serious importance 
not only to themselves, but to society in general. How 
far it is justifiable is another question, which it would 
be foreign to my present purpose to discuss. It will 
be sufficient here to observe that such interference 
marks to some extent a backward state of social pro- 
gress. It was more extensive in ancient society than 
it is now, and it shows that the law has not full confi- 
dence in the judgment of the people in matters touch- 
ing their own interests. There has, however, been a 
steady advance towards reducing this interference of 
the law as regards marriage. Thus, in England, though 
by the common law the wife loses all her rights of hold- 
ing property independently of her husband during 
coverture, yet this rule has been allowed to be evaded 
by means of marriage settlements,^ and now important 
exceptions to it have been created by the Married 
Woman's Property Act, 33 and 34 Viet, c. 93. So, as 
regards divorce, though the law regards marriage as 

* Lord Robertson in Fergusson § 109. 
on Marriage and Divorce, 397, * See Stephen’s Commentaries, 

quoted in Story’s Conflict of Laws, Bk, III, Ch, 11 . 
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generally indissoluble, and disfavours separation, ar- Lrcturk^IV. 
rangements for separation have long been allowed.^ 

The Code Napoleon, while it enacts that “ married per- 
sons cannot derogate from the rights resulting from 
the power of the husband over the persons of his wife 
and his children,” nor from the prohibitory regulations of 
the Code, at the same time declares that “ the law does 
not regulate the conjugal association as respects property, 
except in default of special agreements which the married 
parties may make as they shall judge convenient, pro- 
vided they are not contrary to good morals.”^ Before 
the Revolution, "the law of France regarded marriage as 
indissoluble; but the Code Napoleon allows divorce and 
separation of persons and though divorce was for a 
time abolished, it has been again allowed.* 

The Hindu law on this subject still retains its archaic Natmeofthc 
character. Marriage in that law is not merely a con- coinrnS in the 
tract but also a sacrament ; and the rights and duties 
of the married parties are determined solely by the 
law, and are incapable of being varied by their agree- 
ment. As Manu emphatically declares, “neither by 
sale, nor desertion, can a wife be released from her hus- 
band.”^ Following the spirit of this rule, the High 
Court of Bengal, in the case of Seetararn v, Mussamtit 
Aheeree Heeranee^ said : “ It is contrary to the policy 
of the law to allow persons by a contract between them- 
selves to avoid a marriage on the happening of any 
event they may think fit to fix upon.”*^ The event in 
that case was the husband's not continuing to live in 
the wife's village. 

The duties of man and wife form one of the eighteea 
titles of law according to Manu^ and other sages.® As 

■ See Stephen’s Commentaries, eel., pp. 125, 126. 

Bk. Ill, Ch. II. » IX, 46. 

* Arts. 1387, 1388. ® 20 W. R., 49. 

* Arts. 229—233, 306—311. ’ VIII, 7. 

* Mackenzie’s Roman Law, 4th * Narada, Ft. I, Ch. I, 19. 



I 08 LEGAL CONSEQUENCES OF MARRIAGE. 

Lecture IV. a text of the Smriti^ declares litigation between man 
* * and wife to be illegal, Jagannatha opens his disquisi- 

tion on this title of law with the question, “ Is it not 
impossible that there should be such a title of judicial 
procedure as the Duties of Man and Wife, since litiga- 
tion is forbidden in a controversy between man and 
wife, by a text of civil law cited in the Mitakshara 
He notices several answers, of which the substance is, 
that such litigation is never laudable, and that it ought 
to be discouraged, though it must be sometimes allowed 
from the necessity of the case. 

I now proceed to notice the legal t:onsequences of 
marriage under the Hindu law, and first those relating 
to the persons of the parties. 

Rights of the It follows from the very nature of the matrimonial 

husband and relation that the husband and the wife must each be 

tlie wife over 

thep'-^onof entitled to the society of the other. It is one of the 

each Ollier. . , i 

express conditions in the nuptial vow of the Hindus 
that each party is to become the associate of the other.® 
Accordingly Mann declares, ** Let mutual fidelity con- 
tinue till death. Let a man and woman united by 
marriage, constantly beware, lest at any time disunited 
they violate their mutual fidelity.”* And the sages de- 
nounce the desertion or neglect of either party by the 
other without just cause as an act punishable in this 
world and in the next.® While the wife is directed to 
revere the husband as a god,® the husband is likewise 
required to honour a virtuous wife.’ Nor is conjugal 
association limited to temporal purposes alone: reli- 
gious rites are ordained in the Vedas to be performed 
.by the husband in company with the wife.® So sacred 
and peculiarly favored is the fissociation between man 

’ Colebrooke’s Digest, Bk. Ill, ® Colebrooke s Digest, Bk. IV, 
Cb. I, lo. 57— 6r, 63, 72. 

Ihid^ Bk. IV, Ch. I, .sec. L ® Manu, V. 154. 

* See Asiatic Researches, Vol. ^ Manu, III, ;5. 

VII, p. 303. H Manu. IX, 96. 

^ IX, loi, 102. 
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and wife in the eye of law, that our Penal Code, while Lectukk IV. 
punishing the harbouring of offenders generally, does ' 

not regard it an offence when the harbouring is by the 
husband or wife of the offender.^ 

So far the duties of the husband and the wife with 
respect to each other’s person are reciprocal. But per- 
fect equality of rights in the married couple has never 
yet been allowed by any system of law. Without 
denying the position maintained by some of the most 
advanced thinkers of our age, that conjugal society 
in equality is the best form of that society, it must be 
admitted that such equality is practically allowable 
only for persons of a high degree of culture ; and that, 
in the majority of cases, some form of domestic govern- 
ment is necessary to prevent disorder and discord, 
which would otherwise inevitably arise from the conflict 
of opposing wills, both equally supreme, in persons 
bound to live together. And if there must be inequal- 
ity, it is not difficult to see that it must be in favour 
of man. In his hands,” to use the language of Ben- 
tham, “the power maintains itself. Give the authority 
to the woman, and every moment a revolt would break 
out on the part of her husband.”^ This inequality was 
originally very great, but the tendency of society has 
been to reduce it as far as possible. The Hindu law in 
respect of this inequality partakes to some extent, no 
doubt, of the character of other archaic systems ; but, on 
the whole, as you will see in the end, it is far more 
equitable towards the femaJe sex than inost of those 
systems. 

As a rule, in the Hindu law, the state of women is 
one of perpetual tutelage. “ Their fathers,” says Manu, 

“ protect them in childhood ; their husbands protect 
them in youth ; their sons protect them in age : a wo- 
man is never fit for independence.”^ Youth in this text 
is explained by Kulluka to mean coverture. The same 

^ Sec. 212, • Theory of Legislation, p. 230. • IX, 3. 
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Lkctork IV. rule is laid down by other sages, and adopted by 
• • authoritative commentators, such as Vijnaneswara and 

Sulpani.^ Accordingly, after marriage, a woman, 
whether a major or a minor, comes under the protec- 
tion and guardianship of her husband.® . If the husband 
is himself, by reason of minority or the like, under the 
authority of another, the wife comes under the control 
of that other. This is perhaps what is indicated by the 
fact that by marriage a woman’s gotra^ or connection 
by birth with her primitive stock, is by a fiction of law 
supposed to be changed, and she is regarded as affiliat- 
ed to the g^otra of her husband.^ It is*a change of no 
consequence now, but seems to have meant at one time 
the transfer of a woman from the patriarchal authority 
of one family to that of another. This incident of 
marriage had its counterpart in the Roman law, by 
which the wife came under the manus or authority 
of her husband by being supposed to become his 
daughter.* 

Custody of jin The custody of an infant wife belongs, as a rule, not 
infant wife. parents but to her husband. In the case of 

Kateeram Dokanee v. Mussamut Gendhenee a?id others^ 
Mr. Justice Markby observed: “The marriage of an 
infant being under the Hindu law a legal and complete 
marriage, the husband, in my opinion, has the same . 
right as in other cases to demand that his wife shall reside 
" in the same house with himself. I do not think that 
any Court can deprive the husband of this right except 
upon some tangible and definite grounds, which show 
that, under the special circumstances of the case, the 
wife is absolved from this duty, and her parents or 
guardians from the duty of surrendering her to 
^ her husband; and we cannot, in my opinion, say, 

^ Colebrooke’s Digest, Bk. IV, * Ses^JLJdvahaUttwa, Inst., Vol. 

4 i 6. ^ II, p. 72. 

® Macnaghten’s Principles of ”^ee Mainers Ancient Law, 
Hindu Law, 104. 155; Sandars* Justinian, p. 112. 

^ 23 W. R., 178. 
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without contravening the Hindoo law, that infancy of a Lecture iv. 
wife constitutes such a ground, though it might, I think, ’ 
be right in the case of a very young girl to require the 
husband to show that she would be placed by him 
under the immediate care of some female member of 
his family.” Where, however, a well-established custom 
exists * for a child-wife to remain away from her hus- 
band, and not to come to live with him in his house 
until a certain event has occurred,’ such custom has 
been recognized by the Courts.' 

Where the father had taken away his daughter, aged 
fifteen years, frcm the custody of her husband without his 
consent, it was held that the taking amounted to kidnap- 
ping from lawful guardianship. See In the matter of the 
petition of Dhatanidhar Ghose^ I. L. R., 17 Calc., 298. 

By the Acts relating to the guardianship of minors 
(XL of 1858, s. 27, and XX of 1864, s. 31 now replaced by 
VIII of 1890, s. 19) it is provided that nothing in those 
Acts shall authorize the appointment of a guardian of 
the person of a female whose husband is not a minor. 

When the husband is himself a minor, his guardian 
would, as a rule, be also the guardian of the wife. This 
would follow from the rule that after the husband’s 
death, his nearest kinsman is the guardian of the 
widow in preference to her father or any of her paternal 
relations.® But in exceptional cases, the Courts, as re- 
presenting the sovereign who is the universal guardian in 
Hindu law,^ may allow an infant wife during the minority 
of her husband to remain under the guardianship of her 
parents in preference to that of her husband’s relations. 

Under the Hindu law, as indeed under most other Restraint of 
systems, the liberty of the wife Is liable to be consider- 

' Simlosh Ram Doss r. Gera Hindu Law, Ch. VII, Cases i 

Pattuck, 23 W. R., 22; see andjii. 

also Steele, pp. 29, 165. ® Mami, VIII, 27, 28 ; Cole- 

* Colebrooke’s Digest, Bk. IV, brooke’s Digest, Bk, V. 450— 

13 ; Macnaghten*s Precedents of 453; 1 Strange, 71. 
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IV. ably restrained by the husband. The duty of attendance 
' on her husband, which is so strongly inculcated,^ 
obliges her to follow him wherever he chooses to 
reside. And it is a general principle of law that the 
domicile of the wife follows that of her husband.® She 
is also bound to refrain from going to any place where 
her husband forbids her to go. Manu says : ‘‘ Drinking 
spirituous liquor, associating with evil persons, absence 
from her husband, rambling abroad, unseasonable sleep, 
and dwelling in the house of another, are six faults 
which bring infamy on a married woman.”® Being 
accustomed to seclusion almost from 4nfancy, Hindu 
women seldom feel this restraint on their liberty with 
any degree of keenness. Nor would a Hindu husband 
be punishable under the Penal Code (section 341) for 
enforcing this restraint, as the person restrained in this 
case has no right to go wherever she chooses. 

A man may deprive a disloyal wife of all her enjoy- 
ments and comforts, and make her live on bare sub- 
sistence.* The husband is enjoined to restrain the wife 
in various ways, to preserve her from vice ; but after all, 
says Manu : “ By confinement at home, even under 

afiectionate and observant guardians, they are not 
secure ; but those women are truly secure who are 
guarded by their own inclinations.”^ 
of A wife, according to Manu, may be corrected when she 
commits faults, ‘ with a rope or small shoot of a cane ; 
but on the back part only of the body, and not on a 
noble part by any means and the rule is qualified by 
the provision that he who strikes her otherwise than by 
this rule incurs the guilt of a thief.^ Barbarous as this 
rule is, it is not peculiar to the Hindu law. There was 

* Colebrooke’s Digest, Bk. IV, * Coicbrooke’s Digest, Bk. IV, 
91, 92. 81—83. 

^ Story’s Conflict of Laws, §46; ^ IX, 12. 

Act X of 1865, ss. 15, 16. * VIII, 299, 300, 

•IX, 13. 
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such a rule in the Civil law. And even in a system Lecture iv. 
regarded as more polished, a similar rule was at one • 
time well recognized ; and we read in Stephen’s Com- 
mentaries on the Laws of England, that though this 
power of correction began to be doubted in the reign 
of Charles II, “ yet the lower rank of people, who were 
always fond of the old common law, still claim and exert 
their ancient privilege : and the Courts of law will still 
permit a husband to restrain his wife of her liberty, in case 
of any gross misbehaviour.”^ But the rule in the Hindu 
law is seldom carried into execution, and the weight of 
Manu’s aiithorit]^, is in this instance almost balanced by 
a text of high authority, which says : “ Strike not even 
with a blossom a wife guilty of a hundred faults.”^ And 
later Hinduism, though justly meriting the reproach of 
being the cause of many social evils, has in this instance^ 
helped to raise the position of thewife, by identifying 
her with the primary divinity Sakti herself,Jand making 
her person sacred against the least ungentle touch. 1 
may add that our Penal Code makes no exception in 
favour of the husband’s right to chastise the wife. 

In an early case, it was held that an action could not 
be maintained for loss of character by a wife against her 
husband under the Sasira, because a woman’s husband 
is like unto her god, and she must remain obedient to 
his orders and conform to his will.® The correctness of 
this ruling is open to question. For the Hindu law not 
only directs the wife to revere the husband as a god, 
but it also directs the husband to honour the wife. But 
whatever doubts there might have been on this point, 
have now been removed. And the Indian Penal Code, 
however unseemly its interference may be, will not allow 
any husband to trifle with the reputation of his wife 
with impunity. 

^ Vpl, II, pp. 277, 278 (5lh ed.) * IXokoonwur w. Umbarani Lala* 

* Colebrooke's Digest, Bk. Ill, i Borr., 370, cited in 1 Morley’s 
Ch. I, II, note. Digest, 288, pi. ii. 

B, HL 


3 



LEGAL CONSEQUENCKS OF MARRIAGE. 


II4 


Lecture IV. 


Remedy of the 
huf band 
ngfiinst in- 
fringement of 
marital rights. 


Restitution of 
con jugal rights. 


No system of law has ever surpassed our own in en- 
joining on the wife the duty of obedience to the husband 
and veneration for his person. It is inculcated by the 
highest authority that though unobservant of approved 
usages, or enamoured of another woman, or devoid of 
good qualities, yet a husband must constantly be rever- 
ed as a god by a virtuous wife.”^ Nor have precepts 
like these been without their effect. The feelings which 
they serve to engender, often enable the wife calmly to 
bear her lot however unhappy, and to try to propitiate 
a cruel husband ; and often prevent those vain bicker- 
ings which can only embitter life. , 

Such being the rights which the husband acquires by 
marriage over the wife’s person, the next question is how 
they are to be enforced in case of infringement. 

Where the wife is an infant, and the husband seeks to 
have her in his custody, the proper course is to proceed 
under Act IX of 1861 now replaced by Act VIII of 1890. 
The husband may also by a civil suit obtain an injunction 
upon any person detaining his wife, to abstain from put- 
ting any obstruction in the way of the wife’s returning 
to her husband ; but no order can be made upon such 
person directing him to send the wife to her husband.^ 
Where the wife is qualified by her age to perform her 
conjugal duties, the proper remedy for the husband 
is a suit for restitution of conjugal rights. It was at one 
time doubted whether such a suit would lie in the Civil 
Courts of India, and the ground for such doubt was the 
difficulty of enforcing the performance of conjugal duties 
in their detail ; but the point has been settled by the 
decision of the Privy Council in the case of Moonshee 
Bu'^loor Riiheein v. Shnnisoonnissa Begum? In that case 
the Judicial Committee observed : “ Upon authority 


^ Manu, V, 154. hur, i Rorr., 353, i Morley’s Digest, 

• Lull Nath Misser v. ShA>burn 288, pi. ii. 

Pandey, 20 W. R., 92. But see *8W. R.,P. C.,3; or 1 1 Moo. 
llurlca Shunkur v, Racejee Muno- I. A., 551 
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then, as well as principle, their Lordships have no doubt Lfxture iv. 
that a Mussulman husband may institute a suit in the • • 

Civil Courts of India for a declaration of his right to 
the possession of his wife and for a sentence that she 
return to cohabitation, and that that suit must be deter- 
mined according to the principles of the Mahomedan 
Law. The hitter proposition follows not merely from 
the imperative words of Regulation IV of 1793, section 
1$, but from the nature of the thing. For since the 
rights and duties resulting from the contract of marriage 
vary in different communities, so, especially in India, 
where there is^no general marriage law, they can be 
only ascertained by reference to the particular law of 
the contracting parties.*' Though the case was one ) ’ 

between Mahomedans, the rule laid down evidently ap- 
plies mutatis mtUandis to the Hindus, and it has been 
so applied.^ Hut the form of the decree in such suits, 
and the mode of executing it, have been points for some 
controversy. It seems to have been sometimes held,*^ 
that the decree should direct the delivery of the wife 
bodily into her husband's hands, and the language of 
Art. 34 of the second schedule of the Limitation Act 
(1877), which provides for suits for the recovery of a wife, 
might perhaps be referred to as favouring such a view. 

But the provisions of the Limitation Law are no safe 
guide in such matters ; and it may now be taken as 
settled that the proper form of the decree should be 
this : ** that the plaintiff is entitled to his conjugal rights, 
and that his lawful wife, the defendant, be ordered to 
return to his protection.*’* 

* Kateeram Dokance v. Mussa- Bom., 301. 
mut Genclhenee, 23 W. R., 178. * llurka Shunkur v. Raeejee 

See also Jpgendranandini Dasi v. Munohur, i Borr., 353, cited in i 
Hurry Doss G hose, I. L. R., 5 Calc., Morley’s Digest, 288, pi. 11. 

500 ; Btindaban v. Chandra, I. L. * ^oobur Khansama Jan Khan- 
R., 12 Calc,, 140; Binda Kaun- sania, 8 W. R., 467; Chotun Be- 
silia, I. L. R„ 13 All., 126 ; Dadaji bee v. Ameer Chund, 6W. R., los. 

Bhikajisf. Rukmabai, I. L. R., 10 
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Lecture IV. The Hindu law does not prescribe a previous demand 
* * and refusal as a condition precedent to the enforcement 

of conjugal rights ; and a suit for restitution of conjugal 
rights has been held to be governed by Art. 1 20 of the 
second schedule of the Limitation Act of 1877 read with 
section 23 of the Act (see Binda v. Kannsilia, I. L. R., 
13 All., 126.) 

Every fresh withdrawal from cohabitation constitutes 
a fresh cause of action (see Kesav Lai v. Bat Parvati^ I. 
L. R., 18 Bom., 327) ; and the cause of action must be 
deemed to arise at the husband’s house {Lalitagar v. Bai 
Suraj\ I. L. R., 18 Bom., 316). 

Regarding the mode of execution of such a decree, 
there was some difference of opinion in tlie Indian 
Courts. While it was held by the High Court of Bengal 
in the case of Gatha Ram Mis tree v. Moohita Cochin 
Atteah Domoonee^ that the decree in such cases could 
only have the effect of a declaratory decree, and was 
incapable of enforcement by any coercive process against 
the wife, the Bombay High Court ruled, ^ that in ca.se of 
disobedience, the decree could be enforced by imprison- 
ment of the wife under section 200 of Act VIII of 1859, 
The question has now been settled by Act X of 1877 
since replaced by Act XIV of 1882 (section 260), which 
provides that a decree for restitution of conjugal rights 
may be enforced by the imprisonment of the person and 
the attachment of the property of the party against 
whom such decree is made. But though no longer regu- 
lating the procedure in such cases, the judgment of Mr. 
Justice Markby, in the Bengal case just referred to, is 
highly instructive ; and I think it may be useful to quote 
the following passages from it : — 

“It appears to have been at one time thought that in 
this country the duty of cohabitation should be enforced 
by seizing and making over the recreant party bodily to 

' 23 W. R , 179. reshvai Pendise, I. L. R., i Bom., 

• Yamuna Bai v» Narayau Mo- 164. 
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the claimant, and cases are mentioned in which this has Lbctore IV. 

been directed in the case of a wife refusing to return to 

her husband. I am not aware of any case in which it 

has been suggested that similar violent measures should 

be taken against a husband refusing to receive his wife ; 

and the cases in which a wife has been so treated are 

obviously based upon the notion that the husband 

purchases the wife at marriage, and that she thereby 

becomes an article of his property. Widely as this 

notion has prevailed in the world, I need scarcely say 

that it is wholly abhorrent to the Hindu law. 

* * * * 

“ I do not, indeed, think it likely that any one will 
contend that the bare declaration of the existence of the 
relation, even if not ‘relief’ in the technical sense of that 
term, is not of the greatest value and assistance to the 
parties : what seems to be considered is that the Courts 
musty in order to be logically consistent, follow up this 
declaration with all the powers which they possess. 

“ That the Courts, however, are not hemmed in by 
any such necessity is, I think, indisputable. The 
simplest and most direct, and indeed the only really 
effectual, mode of enforcing the obligation, and therefore, 
the one to be adopted, if the Courts have no discretion 
in the exercise of their power, is to bring the parties 
together by force. But this has been universally repu- 
diated, not only in India, as is above shown, but in 
every other country as shocking to our feelings of 
humanity. The alternative of forcing the recusant 
party into compliance by imprisonment is a course 
which to my mind has little to recommend it by com- 
parison, and though not quite as universally condemned 
has also been very generally repudiated. During the 
anxious enquiry, which I havei thought it my duty to 
make upon this subject, I have ’"ascertained that, upon 
the continent of Europe, the right both of the husband 
and of the wife to cohabitation (in the etymological 
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Lecture IV. sense), the husband selecting the place of residence, 

* ' everywhere considered as altogether beyond dispute. 

So also is the right to proceed against and to punish 
any third person who detains a wife from her husband : 
so also is the right of the husband to maintain a suit 
against the wife if she refuses to acknowledge the 
marital rights. But all attempts at enforcing this duty 
by compulsion have been abandoned or very nearly 
so. The only trace of compulsion which I have found 
is in some smaller states of Germany, where a very 
small fine or a few days' simple confinement of the 
woman appears to be allowed. If this pit>duces no effect, 
no further punishment can be inflicted. The Prussian 
Courts have expressly decided that no direct compul- 
sion whatever can be applied. The matter has been the 
subject of considerable discussion in Austria and in 
France. In the latter country I am informed, on the 
highest authorit}^ that the question has been settled 
against the use of compulsion. In Austria I am not 
sure that the question has been finally set at rest, but I 
have reason to believe that the leaning is strongly 
against the use of any such means. 

“ If we consider the law of England, I think the diffi- 
culties about the Civil Court attempting to enforce by 
compulsion the observance of conjugal duties are in no 
way lessened. Perhaps some persons would be inclined 
at first sight to treat the law of England as affording an 
example of the almost unbounded exercise of judicial 
power in this direction : and if we look to forms and 
words only, it is so. The old Ecclesiastical Courts, that 
is, the Church, claimed to have power to enforce 
specifically the performance of conjugal duties in their 
minutest particulars, and gave decrees accordingly. 
But inasmuch as these Courts soon found that they 
had no effectual independent power of enforcing their 
decrees when pronounced (3 Black. Comm., 101), this 
claim was not so substantial as at first sight appears. I 
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am unable to find any exact information in any books Lecture 
available to me as to the exact proceedings which could * 

be taken upon the decree of an Ecclesiastical Court for 
the restitution of conjugal rights. Undoubtedly, the 
Ecclesiastical Courts had a right to call in the ordinary 
civil power in aid of its own weak authority (Black., 
ubi stipra)y but whether from the difficulty of the proce- 
dure, or the contempt entertained for those who invok- 
ed the assistance of the Court for such purposes 
(3 Black., 94), such extremities were, I believe, very 
rarely proceeded to. No doubt, the Court which now 
exercises jurisdiction in matters matrimonial in place of 
the old Ecclesiastical Courts has the same power of 
enforcing its decrees as the Court of Chancery, but I 
can only find three cases in the reports since the new 
Court was established, in which writs have been actually 
issued. It is significant that, in two of these cases, the 
recusant party had already escaped out of the country. 

“ But surely when we look to the law of England for 
a guide, it is where that law is in harmony with the 
general principles of equity and jurisprudence that we 
should adopt it, not where it is exceptional. That the 
English law on the subject of enforcing conjugal rights is 
exceptional, I have no manner of doubt. It is based on 
the cannon law or the law of the Church, and as far as 
I can gather, the following are the propositions which 
that law maintained : — (i) that all sexual intercourse,* 
except between husband and wife, is a mortal sin ; (2) 
that marriage is a divine institution entirely under the 
control of the Church ; (3) that all marriages not sanc- 
tioned by the Church are unlawful ; (4) that divorce is 
impossible ; (5) that the Church can release the parties 
from their conjugal duties ; and (6) that they can 
enforce these duties in the minutest particulars. The 
law of England has, in modern* days, to a very great 
extent, rejected these pretensions and modified these 
views, but they have not as yet been radically removed: 
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Lecture IV. rather, however, in my opinion, because they produce 

but small practical evils, than from any approval of the 

principles on which they rest,” 

We have hitherto considered only the case of the 
husband seeking to enforce his conjugal rights ; but the 
same rules apply where the wife is the wronged party 
and seeks redress. 

('af^es in wliich Though, as a rule, cither spouse is entitled to a decree 
f'Oi’ restitution of conjugal rights against the other, there 

IS not iiiiosveci. cases ill which such decree will not be granted. 

Thus, where a custom binding upon a particular class 
or caste is established, by which the husband is not to 
cohabit with his wife until a second ceremony is gone 
through after marriage, a claim for restitution of conju- 
gal rights will not be enforced where such ceremony has 
been neglected.^ 

How far cruelty and ill-treatment would be an an- 
swer to a suit for restitution of conjugal rights is an 
important practical question. Judging from the precept 
of Manu that even the worst husband is to be revered 
as a god,^ it might seem that cruelty and ill-treatment 
would not excuse a wife's non-performance of conjugal 
duties. But the Hindu law is not really so cruel. It 
excuses a wife who is averse from a husband who is a 
lunatic, or a deadly sinner, or an eunuch, or a person 
afflicted with any loathsome disease.^ Following this 
spirit of the Hindu law, the Hi^h Court of Bombay 
in one case'*' refused to decree restitution of conjugal 
rights in favour of a husband who was suffering from 
leprosy and syphilis. 

It is not every unkind act that would disentitle a 
husband to enforce his marital rights. The mere taking 


* Bool Chaud Calta v. Mussa- * V, 154. 
mut Janokec, 24 W. R., 228; 25 =* Manu, IX, 79. 

W. R., 386. See also Bai Ugri ^ Bai Premkuvar v, Bhika Kal- 

V, Patel Purshottam, I. L. K., 17 lianji, 5 Bom,, A. C. J., 209. 

P>om,, 400. 
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of a wife’s jewels, or the marrying of a second wife, Lecture iv. 
has been held to be no bar to a Hindu husband’s claim ' 

for restitution of conjugal rights.^ In Moonshee 
Busloor Rnheem v. Shtimsoonissa Begiun^ their Lord- 
ships of the Privy Council observed: “It seems to 
them clear that if cruelty in a degree rendering it unsafe 
for the wife to return to her husband’s dominion were 
established, the Court might refuse to send her back. 

It may be, too, that gross failure by the husband of the 
performance of the obligations which the marriage 
contract imposes on him for the benefit of the wife, 
might, if propei^y proved, afford good grounds for re- 
fusing to him the assistance of the Court And as 
their Lordships have already intimated, there may be 
cases in which the Court would qualify its interference 
by imposing terms on the husband.”^ 

The question, what constitutes legal cruelty sufficient 
to bar a claim for restitution of conjugal rights, has 
been very fully discussed by Mr. Justice Melvill in 
Yamuna Bai v. Narayan Moreshvar Pendse^ and the 
conclusion arrived at is, that the Hindu law on the 
question of what is legal cruelty between man and wife 
would not differ materially from the English law ; that 
to constitute legal cruelty there must be actual violence 
of such a character as to endanger personal health or 
safety, or there must be reasonable apprehension of it ; 
and that mere pain to the mental feelings, such for 
instance as would result from an unfounded charge 
of infidelity, however wantonly caused, or keenly felt, 
would not come within the definition of legal cruelty. 

Where a husband had ill-treated a wife on account 
of a favourite mistress, and had agreed to separate from 

^ Jeebo Dhon Banyah v. Miissa- Haimabutty Debec, 24 W.R., 377. 
mut Sundhoo, 17 \V, R., 522; ^ ii Moo. I. A., 615 ; 8 W. R., 

see also Verasvami Chetti v, P. C., 15. 

Appasvami Chetti, 1 Mad., 375; * 1 . L. R., i Bom., 164. 

Sitanalh Mookerjee v. Sreemutly 
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Lkcturk IV. the wife, and had refused her maintenance during the 
* period of separation, it was held that he was not entitled 
to insist upon restitution of conjugal rights.* 

In Jogendranandini Dasi v. Hurry Doss Gnose (I. L. 
R., 5 Calc, Soo), in which the husband had brought prosti- 
tutes into the wife's private apartment, and had threat- 
ened her with knives and other weapons, Garth, C. J., 
and Pontifex, J., said : “If nothing had afterwards oc- 
curred which amounted to condonation of the husband’s 
offence, we are not prepared to say that he would 
have been entitled to sue her for the restitution of his 
conjugal rights." As condonation was found, restitution 
was decreed. 

Where the husband had been turned out of caste in 
consequence of intercourse with a Mahomedan woman 
whom he had left at the time of the suit, a decree for 
restitution of conjugal rights was made in his favour 
conditional upon his obtaining his restorarion to his 
caste. See Paigi v. Sheonarain, I. L. R., 8 All., 78. 

Conjugal infidelity in a wife would bar her claim for 
restitution of conjugal rights. The Hindu law allows a 
disloyal wife to be forsaken.^ 

Effm of A party who has renounced Hinduism is not entitled 

rcHgion^m the cuforce a claim for restitution of conjugal rights 
for agaiiist a husband or a wife who remains a Hindu, 
conjiigiil The Hindu law allows one to forsake a degraded 

nghts, husband, or a degraded vvife,^ and degradation from 

caste is a natural consequence of apostacy. Act XXI 
of 1850 by enacting that loss of caste or change of 
religion shall not inflict on any person forfeiture of 
rights or property, seems to throw some doubt on the 
point. But the remarks of Mr. Justice Campbell in 
Muchoo V. Arzoon Sahoo"^ go a great way in support of, 


' M00I.1 V. Nundy and Mussu- ® Colebrookc’s Digest, Uk. IV, 
mat Poonia, 4 N. W. P., 109. 58, 62, 151. 

* Colebrooke's Digest, Bk. IV, * 5 W. R., 235. 

79, 80. 
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the rule Stated above. After holding that the right to LFxinRK IV. 
the custody of children is a right within the meaning 
of Act XXI of 1850, the learned Judge observed : 

“ The pleader for the appellant further argued that 
no one can be permitted so to use his right as to de- 
prive any other person or persons of their rights. For 
instance, he says, a husband who becomes a Christian 
will not be permitted to claim the person of a wife who 
remains a Hindu. This is so far true ; and in this 
case, the claim to the wife was rightly dismissed, but 
was, I think, dismissed simply for the reason that, 
admitting the husband's primd facie claim to the cus- 
tody of the wife, that claim may be defeated by a 
reasonable plea. If a wife pleads that her husband 
beats and ill-uses her in such a way that she cannot 
reasonably be required to live with him, and that plea 
is made out, doubtless the Court will not enforce a 
restitution of conjugal rights. So also, if she pleads 
that the husband, by change of religion, has placed 
himself in that position that she cannot live with him 
without doing extreme violence to her religious opinions 
and the social feelings in which she has been brought 
up, and in the enjoyment of which she married, that 
plea would also be a good plea.” 

So, Sir Adam Bittleston on one occasion said 

“ So far, however, as Hindu law is concerned, it seems 
to me enough to say that, in my opinion, a Hindu 
married woman who deserts her husband, becomes a 
convert to Mahomedanism, and adopts the habits and 
lives as the wife of a Mussulman, is altogether out 
of the pale of Hindu law ; that she ceases to have any 
recognized legal status according to that law, which 
counts her as one dead, or at least recognizes her exis- 
tence only as an object of charity. This is not incon- 
sistent with such passages as that cited from Manu : 

' Rahmed Beebee v. Rokeya Beebee, l Norton’s Leading Cases on 
Hindu Law, I2. 
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Liicru RE IV. ‘ That neither by sale nor desertion can a wife be re- 
‘ ' * leased from her husband which certainly have refer- 
ence to persons still within the pale of Hindu law. 
It seems to me, however, at variance with the spirit of 
Hindu law, to hold that it concerns itself with a 
woman in such case, as far as to impose on her any obli- 
gation not to marry again, provided the second husband 
be not a Hindu; and if she does marry again, the 
validity of that marriage must, I think, depend upon 
the law of the sect to which she has become a convert.”^ 
But I must tell you that the decisions of our Courts 
have not been uniform on this point? Thus in one 
case * Sir W. Burton is reported to have ordered the 
wife of a converted Brahman to be restored to him 
upon habeas corpus ; and in another case,^ the Agra 
Sudr Court held that loss of caste by a husband 
could not dissolve his marriage, or bar his claim to 
the possession of the wife's person, 

See, however, the case of Paigi v. Sheonarain, I. L. R , 
8 AIL, 78, in which the husband’s restoration to caste 
was made a condition precedent to the decree in his 
favour for restitution of conjugal rights taking effect. 

Considering, however, the feelings of those who really 
profess the Hindu faith, it would be a matter of extreme 
hardship, to say the least, to enforce restitution of con- 
jugal rights in such cases ; and I should therefore 
venture to affirm that the view taken by Mr. Justice 
Campbell is the proper view of the matter. 

Act XXI of The case in which a Hindu husband or wife becomes 
a convert to Christianity, is provided for by Act XXI of 
1866. Under that Act, a convert can sue a native hus- 
band or wife for conjugal society, and in case of refusal 
by such husband or wife to cohabit with the convert, on 

' Blit see In the matter of Ram- on Hindu Law, 13. 
kumari, I. L. R., 18 Calc., 264, * Mussumat Emurtee ». Nirmul, 

* In re the wife of P. Stree- N. \V, P. Rep., 1864, p. 583, 
nevassa, 1 Norton’s Leading Cases 
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the ground of change of religion, the marriage between Lkcture IV, 
the parties shall be declared dissolved. * 

For suits for the restitution of conjugal rights, the 
period of limitation is two years, from the time when 
such restitution is demanded and refused, the party 
refusing being of full age and sound mind.' 

Adultery in Hindu law is both a deadly sin and a Adultery, 
heinous crime ; and both the adulterer and the adulteress 
are liable to punishment : moreover, the punishment for 
every act of adulterous inclination, such as talking with 
the wife of another man in a secluded place, or touching 
her apparel and ornaments, is most minutely laid down.*'^ 

The Indian Penal Code, while it makes adultery an 
offence, exempts the female offender from punishment. 

The reason for this indulgence to her is thus stated by 
the Law Commissioners : 

“ Though we well know that the dearest interests of 
the human race are closely connected with the chastity 
of women and the sacredness of the nuptial contract, we 
cannot but feel that there are some peculiarities in the 
state of society in this country, which may well lead a 
humane man to pause, before he determines to punish 
the infidelity of wives. The condition of the women of 
this country is unhappily very different from that of the 
women of England and France. They are married 
while still children. They are often neglected for other 
wives while still young. They share the attentions of a 
husband with several rivals. To make laws for punish- 
ing the inconstancy of the wife, while the law admits the 
privilege of the husband to fill his zenana with women, 
is a course which we are most reluctant to adopt.’* 

Adultery and acts of adulterous inclination being 
crimes in Hindu law, it is maintained by Macnaghten, 


* Act IX of 1872, 2nd Schedule, v. Kaunsilla, I. L. R., 13 All., 126. 
No. 42 ; Act XV of 1877, 2nd ^ Manu, V, 164; XI, 177 ;VIII, 
Schedule, No. 35 * But see Binda 371—385, 352-362. 
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Lecture IV, Colebrooke, and Eli >s that an action for damages will not 
^ ^ lie against the wrong-doer.^ The last-named authority 

observes that though it is no doubt equitable to allow the 
husband to recover his marriage expenses against the 
seducer, yet there is no such remedy prescribed by the 
Hindu law, and that such cases ought to be governed only 
by that law. Sir T. Strange was, however, of a contrary 
opinion. According to him, a civil action for criminal 
conversation would lie, the case not being one which is 
to be governed by the Hindu law.^ He cites a case in 
which the Pandit’s opinion allows the plaintiff to recover 
his marriage expenses from the adulterer.® The Bom- 
bay Sudr Court in one case awarded damages to the 
plaintiff who sought to recover his wife from the defen- 
dant, who had enticed her away and in Soodasun Sain 
V. Lockenaiitk Mnllick^ reported in Montriou’s Cases of 
Hindu Law, p. 619, the Supreme Court of Calcutta held 
that a civil action for criminal conversation was main- 
tainable between Hindu parties. With reference to the 
special damage to be alleged in such cases, the learned 
editor in a note remarks : It was suggested that in the 
case of a Hindu plaintiff, the loss of caste, or pollution 
of the zenana, and the like, might be laid as special 
damage in the declaration. In the instance of a Kulin 
Brahmin with 100 wives, some of whom he may never 
have seen more than once, the allegation of the loss of 
the wife’s society would not perhaps be strictly appli- 
cable.’" 

Effects of I come now to consider the effects of marriage on the 
personuT personal capacity of the parties. 

capacity. 

By marriage a Hindu enters the second order, or the 
order of householder. It was permitted to the men of 

1 Macnagh ten’s Principles of * 2 Strange’s Elements of Hindu 
Hindu Law, p. 61 ; 2 Strange, pp. Law, p. 41. 

40—44 ^ Hurka Shunkur v. Raeejee 

* I Strange’s Elements of Hindu Munohur, i Borr., 353, cited in 1 
Law, p. 46. Morley’s Digest, 288, pi. ii, 
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the twice-born classes, only after the completion of their Lecture I v. 
studentship. It would seem, therefore, that originally . . 

marriage marked the period when a man was released 
from the authority of his father or other guardian, and 
entered upon the management of his own affairs, both 
temporal and spiritual. Some trace of this is still to be 
found in the fact that the nandimukh sraddha, or the 
invocation of ancestors on auspicious occasions in relation 
to a man, is, after his marriage, required to be performed 
not by his father.iuit,.by . himself. 

Marriage so far unalterably fixes the relation of a man 
in his own fiirnily, that after that ceremony, even a 
Sudra cannot pass by adoption into another family.^/ 

The next point for notice is the capacity of parties to RemHiniiigc, 
marry again during tlie continuance of a former marriage. 

In this respect the Hindu law is, no doubt, very much in 
favour of the stronger sex. 

It prohibits the wife to marry again during the lifetime 
of the husband ; and even after his death, she was not, 
until the passing of the Widow Marriage Act, considered 
competent to re-marry.^ And even where there is a cus- 
tom among the lower castes for a wife to contract a second 
marriage, called a natra or paf, during the lifetime of the 
husband, on permission obtained from a piinchayet of her 
own caste, the Courts of British India have refused to 
recognize such custom, on account of its being immoral 
and opposed to the spirit of the Hindu law, and have 
held the parties to such re marriage liable to punishment 
under the Indian Penal Code, as guilty of offences rela- 

^ See Raghunandana’s Siaddha- marriage ; see Nalhaji Krishnaji 
tattwa Institutes, Vol. I, p. 196 ; see Hari Jagoji, 8 Bom., A. C. J., 67. 
also Manu, Ch. Ill, 78—82. • See the texts cited in Vidyas- 

® Dattaka Chand ri ka, 11 , 29 ; l agara’s 2nd Tract on Polygamy, pp. 

Strange, 91 ; Macnaghten’s Trin- 100— 109, 199 — 204 ; see also 

ciples of Hindu Law, p, 72, In Udviihatattwa, Inst, of Raghunan- 
Western India, however, a sagotra dana, Vol. II, pp, 62, 63 ; Shama 
relation among the Sudras has been Churn’s Vyavastha Darpana,p. 647 ; 
held eligible for adoption even after Manu, V, 1 57. 
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Lecturr IV. ting to marriage.^ Where, however, a Hindu married 
^ • woman deserts her husband, becomes a convert to 

Mahomedanism, and marries again, her case will not 
be governed by the Hindu law which regards her 
as dead.^ So where either party becomes a convert to 
Christianity, and is repudiated by the other, the con- 
vert may obtain a decree declaring the marriage dis- 
solved, and then by Act XXI of 1866, section 19, the 
wife, whether a convert or a Hindu, shall be competent 
to marry again, and the issue of such re-marriage is 
declared to be legitimate, notwithstanding any provision 
of the Hindu law to the contrary. 

The re-marriage of a widow in the Sagai form, when 
sanctioned by custom, has been held to be valid. See 
Hurry Churn Das v. Nimai Chand Kavel^ I. L. R., 10 
Calc., 138. 

A Hindu husband is always permitted to marry again 
during the lifetime of his wife, though such marriage, if 
contracted without just cause, is strongly disapproved.**^ 
“The first is the wife married from a sense of duty,” and 
the others are regarded as married from sensual 
motives.* “With sorrow,” says Daksa feelingly, “does he 
eat who has two contentious wives ; dissension, mutual 
enmity, meanness, and pain distract his mind but his 
commentator, Jagannatha, who lived at a time when 
kiilinism and polygamy were widely prevalent, tries to 
soften the effect of the text, by showing that if the 
wives be complacent, none of the evil consequences 
would follow. The causes which justify supersession of 
the wife and re-marriage during her lifetime, are barren- 
ness, ill-health, ill-temper, and misconduct of the wife.® 

* See Slcclc, pp. 159, J68 ; Reg. Ramkumari, 1 . L. R., i8 Calc., 264. 

V, Karsan Goja, 2 IJom., 124 ; Uji ® Virasvami Chetti v. Appas- 

V, Hathi Lain, 7 Bom., A. C. J., vami Chetti, i Mad., 375. 

133 ; Reg. V , Sambhii Raghu, I. L. ^ Colebrooke’s Digest, Bk. IV, 
R., 1 Bom., 347. 51 ; Manii, III, 12, 13, 

* See Rahmedt', Rokey, i Nor- * Colebrooke’s Digest, Bk. IV, 55. 

ton’s Cases, p. 12, But see In re ® MaDU,IX,8o, Si. 
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It should be observed that supersession (which is Lecturk iv. 
(tdhivcdcLfict in Sanskrit) here meanS} as explained in the Supersession. 
Mitakshara and the Subodhini, merely the contracting 
of a second marriage while the first wife lives ; and it 
does not imply that the first wife is actually forsaken, 
or that her place is taken by the second, in respect of 
any matter except perhaps the husband's affection.^ It 
is true that Vijnaneswara in one place uses supersession 
and desertion as synonymous, but Sulpani, another high 
authority, uses the term in the sense given above, and 
Jagannatha appears to follow the latter.^ This view is 
further confirmed by the rules regarding precedence 
among wives, which is settled by law with a view to 
prevent disputes. 

Formerly when inter-marriage between different castes 
was allowed, a wife of equal class with the husband was 
entitled to precedence over those of a different class.^ 

When there are several wives of the same class with the f 
husband, the eldest, that is the one first married, should 
be associated with him in performing acts of religion, 
even though his younger wives be dearer to him.'*’ One 
of the most important of these acts, which has also a 
legal aspect, is the taking of a child in adoption. The 
wife, who is associated with the adopter in that act, 
becomes the mother of the boy adopted, and her 
ancestors become the maternal ancestors of the adopted 
son.® I need hardly add that this rule of precedence is 
merely a moral injunction, and is often violated out of 
partiality to a favourite wife. 


* Mitakshara, Ch. II, sec. XI, 
2 (note), and 35 ; see also Yajna- 
valkya, I, 73, and commentary on 
that text in the Mitakshara. 

® Colebrooke’s Digest, I 5 k. IV, 
71, 72, commentary. 

® Colebrooke’s Digest, Bk. IV, 
47> 48. 

B, HL 


* Colebrooke’s Digest, Bk. IV, 
49, 5*- 

* Dattaka Mimansa, VI, 50 ; 
/ 6 tW, III, 17 ; Colebrooke’s Digest, 
Bk. V, p. 273, commentary, Mad- 
ras ed., Vol. II, p. 394 ; Vyavastha 
Darpana, S68. 


9 
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Lkcture IV, 

r • 

Present on 
supersession. 


If a wife is superseded without just cause, Hindu law 
allows her some compensation for the wrong, inadequate 
though it be. The measure of the compensation is 
given by Yajnavalkya somewhat obscurely in these 
words: — “To a woman whose husband marries a second 
wife, must be given an equal sum on account of the 
supersession, provided no separate property have been 
bestowed on her; but if any have been assigned, let him 
allot half/*^ Commentators are not unanimous as to the 
interpretation of this text. According to Vijnaneswara, 
“ equal” here means ‘ equal to the sum expended for the 
second marriage*; according to Srikrishna Tarkalankara, 
it signifies ‘as much as is given to the second wife;’^ 
while according to a third interpretation it means ‘as 
much as is promised.* Jagannatha considers the first two 
interpretations to be unsatisfactory, and concludes that 
a rule on the subject remains yet to be framed, on due 
consideration of the difficulties attending the interpreta- 
tion of the text.® Ail are agreed, however, as to this, 
that in estimating the value of the present, account is to 
be taken of what has been given to the woman as her 
separate property ; and that the word ‘half* {ardham) in 
the above text means not an exact half, but a part 
generally, or so much as taken together with the 
separate property already given, would be equal to the 
prescribed amount of compensation.^ Colebrooke 
accepts the interpretation of Vijnaneswara as the correct 
one.® 

The present on supersession is called the adhivedani- 
ha and forms one of the different kinds of stridhana, or 


1 II, 148. 

® Mitakshara, Ch. 11, .sec. XI, 
35 ; Uayakrama Sangraha, Ch. VI, 

31. 

^ Colebrooke’s Digest, Bk. V, 
466, commentary. 

‘ Mitakshara, Ch. II, sec. XI, 
35 ; Colebrooke’s Digest, Bk. V, 87, 


commentary; Vyavahara Mayukh.i, 
Ch. IV, sec. X, 3 ; Vivacla Chiiita- 
mani, Tagore’s translation, p. 258. 
But see Dayakrania Sangraha, Ch. 
VI, 28. 

® See 2 Strange’s Hindu Law, 
51 - 



RE-MARRIAGE OF CONVERT. I3I 

woman's property. It will be considered again in a Lecture IV. 
future lecture. * 

A somewhat curious case once arose regarding a R^ti-nmrnagij 
Hindu's right of re-marriage. A Hindu who had become Christ anily 
a convert to Christianity, and had married according to 
the Christian form, became again a professing Hindu, 
and married a Hindu woman in the Hindu form ; and 
the question was raised whether for this he had been 
rightly convicted of bigamy. The High Court of Madras 
answered this question in the negative, on the ground 
that the second marriage was not void by reason of the 
wife of the first marriage being still alive, as the Hindu 
law which governed the prisoner’s second marriage, 
would ignore the first marriage altogether.^ 

The Hindu law, while it yields to no system in main- Man and wife 
taining the unity of man and wife, is more equitable ijindKw' ^ 
than other systems, such as the English, as it leaves to gSou/purp^ 
women a much larger share of freedom in the exercise 
of their rights during coverture. Marriage according to 
the Vedas is a union of flesh with flesh and bone with 
bone.^ Accordingly Brihaspati says : “In scripture and in 
the code of law, as well as in popular practice, a wife is 
declared to be half the body of her husband, equally 
sharing the fruit of pure and impure acts.”^ So Manu : 

“ The husband is even one person with his wife for all 
religious, not civil, purposes. Neither by sale nor deser- 
tion can a wife be released from her husband.”* You will 
thus observe that the identity of person between man 
and wife does not extend to civil purposes; and that, 
therefore, the peculiar and often embarrassing conse- 
quences of the legal identity of husband and wife in the 
English law, such as that the husband cannot make a 
gift to the wife, and that the wife cannot sue or hold 

* 3 Mad., App. (Criminal Cases), ® Dayabhaga, Ch. XI, sec. I, 2. 

vii. * IX, 4^, 46 (as translated by 

* Dayabhaga, Ch, IV, sec. II, 14. Sir W. Jones.) 
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Lecture IV. property alone, ^ do not exist in our law. A Hindu 
* married woman may, during coverture, hold and enjoy 

property in her own right independently of her husband.® 
It is true that Manu says: “Three persons— a wife, a 
son, and a slave — are declared by law to have in general 
no wealth exclusively their own : the wealth which they 
may earn is regularly acquired for the man to whom 
they belong.’^® But commentators have restricted the 
application of this text so far as it relates to the wife, to 
such wealth only as is earned by mechanical arts and 
the like.^ A married woman may also obtain property 
by gift from her husband.^ It may be observed that the 
tendency of modern legislation has been to remove all 
personal disqualifications for holding or enjoying pro- 
perty arising from coverture. Thus the Indian Succes- 
sion Act (section 4) provides that no person shall by 
marriage become incapable of doing any act in respect 
of his or her own property which he or she could have 
done if unmarried. 

Wift; may con- Covcrturc in Hindu law does not disqualify a woman 
uatt. from entering into contracts. “A Hindu female,” ob- 

served Mr, Justice Nanabhai Haridas, “is not, on account 
of her sex, absolutely disqualified from entering into a 
contract. In the enumerations of persons incompetent 
to contract given by Manu, Yajnavalkya, Katyayaiia, 
and Gotama,^* a woman, as such, is not included ; and 
marriage, whatever other effect it may have, does not 
take away or destroy any capacity possessed by her in 
that respect.”^ And Yajnavalkya and Katyayana by 

^ .Stephen’s Commentaries, Bk. ter on Stridhana ; Sniriti Chan- 
III, Ch, II. (Irika, Ch IX, sec. I, i6. 

a Colebrooke’s Digest, Bk. V, * Colcbrooke’s Digest, Bk. V, 
475 * 47S ; Dayabhaga, Ch. IV. sec. 475. 

I, 21 ; Ramasami Padeiyatchi v* ** Colcbrooke’s Digest, Bk. II, 
Virasami Padeiyatchi, 3 Mad., 272. Ch. IV, 57, $8, 61, 66. 

VIII, 416. ’ Nalhubhai Bhailal v. Javher 

\ Vyavahara Mayukhii, Ch. IV, Raiji, I. L. R., Bom., I2i j sec also 
sec. X, 7 ; Viramitrodaya, Chap- i Strange, 276, 
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declaring that the wife is bound to pay the debts con- Lecture iv, 
tracted by her, clearly recognize her power to contract* * * 

A Hindu married woman is, therefore, under the Indian 
Contract Act (section ii), competent to contract, if not 
disqualified by reason of minority or unsoundness of 
mind. 

A Hindu married woman may sue and be sued alone Shemny 
and in her own name,*^ She may also sue and be sued ^ 

by her husband, though such suits are discreditable and 
ought not to be encouraged.^ 

English law, while it disqualifies a feme-covert as a rule 
from managing her own property, entering into con- 
tracts, and suing in her own name, gives her as a compen- 
sating advantage, exemption from liability to be sued 
alone except in certain cases> The position of the 
Hindu wife is less advantageous in this respect, and so 
it ought to be. For, if the law allows her to manage 
her own property, to enter into contracts on account of 
herself, and to carry on her own suits, it is but fair that 
it should make her alone answerable for her own liabi- 
lities. 

Under the Civil Procedure Code of 1859, though a ck 
H indu female, by reason of her not appearing in public, ii^eiecu- 
was exempt from personal appearance in Court as a party 
or a witness, yet such exemption was held'’ not to protect 
her from liability to arrest in execution of decree ; and 
in the present Code of Civil Procedure (section 640) it is 
expressly provided that women who are exempt from per- 
sonal appearance in Court, are not on that account to be 
deemed exempt from arrest in execution of civil process. 

* Colcbrooke*s Digest, Bk. I, G. v. K., 2 Morley’s Digest, 234. 

Ch. V, 210, 21 1. < Broom’s Commentaries, p. 123 

* Bhoyrubchunder Doss and (5th ed.). 

another MadhulKhimder Pora- * Maharanee Udhee Ranee 
manic and others, I Hyde, 28 1, Narain Coomaree ©. Sreemuttee 

* Colebrooke’s Digest, Bk. IV, Burroda Soonduree Dabee, 10 

Ch. I, sec. I ; 2 Strange, 59, 60 ; \V. R., F. B., ai. 
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Lecture IV. And though the Code (Chapter XLIX and section 245 A) 

^ ' exempts certain classes of persons from arrest, married 

women as a class are not mentioned among them. 

Husband and As a consequcnce of the legal identity of husband 
wltn«ses^foi^or Q-ud wife, and with a view to prevent as much as possi- 
ofher^^ occasions for domestic dissension and distrust, it 

was at one time a fundamental rule of English law that 
a husband or a wife could not be a competent witness 
for or against each other. The unsoundness of this rule 
has, however, been fully exposed by Bentham.^ 

The Hindu law of evidence, which in many respects 
was much in advance of its age, and which has been 
justly admired by SirT. Strange,^ never recognized any 
such strict rule. It is true that women were generally 
regarded as incompetent witnesses, and husband and wife 
according to some authorities were considered incom- 
petent to be witnesses for each other ; but Manu says j 
that on failure of witnesses duly qualified, evidence may| 
be given by a woman, a child, and others.^ 

Before the Evidence Act of 1872, it was provided by 
Act II of 185s, section 20, that a husband or a wife 
should be competent to give evidence for or against 
each other in civil cases, but that communications made 
by the parties to each other during marriage should be 
deemed privileged. In the case of Queen v. Khyroollah,^ 
the question was raised whether a husband or a wife 
could give evidence for or against each other in a crimi- 
nal case, and it was answered in the affirmative by a 
majority of the Full Bench before which the case was 
heard. And now by Act I of 1872 (sections 120, 122) 
it is laid down broadly that the husband or wife of any 
party to any proceeding, whether civil or criminal, 
shall be a competent witness in such proceeding, but 

* Rationale of Judicial Evi- * Mitakshara, Macnaghten^s 

dence, lik. IX, Part IV, Ch. V, Hindu Law, 244 ; Vivada Chinta- 
sec. IV. mani, p. 312 ; Manu, VIII, 70. 

* I Strange, 311. * 6 W. R., Cr., 21. 
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communications made by either spouse to the other Lecture tV. 
during marriage shall not be ordinarily permitted to be # 

disclosed. 

Husband and wife in Hindu law are not competent 
to be sureties for each other.^ As, however, the rela- 
tion of principal and surety is governed, not by the 
Hindu law, but by the Contract Act, which does not 
declare their incompetency in this respect, this rule is 
now of little practical value. 

The effect of marriage on the property of either EtTects of mar^ 
spouse next claims our attention. With a view to aid of iht* 

the fusion of twQ lives into one, and to promote domes- 
tic prosperity by the united exertion of both, the hus- 
band and the wife ought, it is said, to enjoy their pro- 
perty in common ; and it is upon this principle that the 
English law on the subject seems to be based. The 
rule of English law is, however, obviously inequitable ; 
for though all that belongs to the wife becomes the 
property of the husband, it is not provided that what 
belongs to him should also become her property. But, 
as I have just remarked, the tendency of modern legisla- 
tion has been to restore equality, by allowing the parties 
to hold separate property : thus the Indian Succession 
Act (section 4) provides that no person shall by marri- 
age acquire any interest in the property of the person 
whom he or she marries ; and the Married Woman's 
Property Acts (33 & 34 Viet., cap. 93, for England, and 
Act III of 1874 for India) permit married women to 
hold some kinds of property separately and exclusively. 

While the English law as it originally stood gives you 
one extreme, namely, absolute community of interest in 
favour of the husband, the Mahomedan law gives the 
other extreme of absolute diversity of interest in the 
parties ; and, I think, it would not be showing any 
undue partiality to our own system, if I say that the 


* See Vivada Chintamaui, Tagore’s translaliun, p. 312. 
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Lecture IV. Hindu law adopts the just mean between the two. It 
recognizes, as you will see, mutual community of inter- 
est, and at the same time allows the parties to hold 
separate property. 

You have seen that a text of Manu ^ declares that the 
wife and certain other persons Iiave no property in the 
wealth acquired by them, and that such wealth is ac- 
quired for the man to whom they belong ; and you have 
also seen that it is explained by commentators as 
relating only to wealth earned by the mechanical arts 
and the like. This text might perhaps have been, in 
Manuks time, the relic of an earlier and a more archaic 
system, in which the patriarchal head of the family 
owned all the wealth earned by the wives, the sons, and 
the slaves belonging to it. But in later Hindu law, the 
independent ownership of the wife over certain kinds 
of property (which will be more fully treated of here- 
after under the head of stridhand) is clearly recognized. 
The sages have defined these different kinds of pro- 
perty and though there is some difference of opinion 
among the different schools as to what constitutes 
stridhana.ox woman’s separate property, a question which 
will be discussed in its proper place, they all admit the 
independent right of the wife over such property.® Ac- 
cordingly it has been held that the proposition, that 
whatever is acquired by a married woman during cover- 
ture belongs to her husband, has no foundation in the 
Hindu law,* But though the wife has independent 
ownership over her stridhana^the community of interest 
of the parties is so far recognized as to allow the hus- 
band to use the wife’s stridhana in times of pressing 

* VIII, 416. Mayiikha, Ch. IV, sec. X, 7 — 10; 

Colebrooke*s Digest, Bk. V, Sniriti Chanclrika, Ch. IX, sec, II, 

462—473. 14 ; see also Doe dem Kullammal v. 

• See Mitakshara, Ch. II, .sec. Kuppu Pillai, i Mad., 85. 

32, 33 ; Dayabhaga, Ch. IV, ^ Ramasami Padeiyatchi v. Vira- 
sec. I, 19—25 ; Vivada Chin- sami Padeiyatchi, 3 Mad., 372, 
tamani, 263 — 266 ; V’yavahara 
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need, making repayment optional with him. The l^ad- Lecfurr iv. 
ing authorities of all the schools are agreed as to ^ 

this.^ 

The right to use the wife*s stridhana in times of need 
is, however, personal in the husband, and it has been 
held that the wife’s ornaments are not liable (o be 
seized in execution of a decree against the husband, 
though he might have applied them if he had no other 
means to obtain his discharge from legal custody.'^ 

On the other hand, the wife’s interest in the property 
of her husband is recognized with equal clearness. 
Apastarnba says : “ Partition does not take place 

between a wife and her lord. From the time of taking 
her hand in marriage her aid in all acts is required, as 
well as her participation in the pure and impure fruit 
of action, and her concurrence in the receipt of wealth 
Sages do not deem it a theft, if a gift be made by a 
wife for a just cause during the absence of her hus- 
band.”^ 

In Jamna v. Mackal Sa/iu, I. L. R., 2 AIL, 315, it has 
been held by the Allahabad High Court that a wife is 
under Hindu law in a subordinate sense a co-owner 
with her husband, “ But,” as has been observed by 
West, J., in Narbada Bai v, Ma/iadey, I. L. R., 5 Bom., 

103, “the co-ownership of the wife in her husband’s 
property, if that can be called ownership at all, which 
involves no independent or co-equal powers of disposi- 
tion or exclusive enjoyment, is not of a kind that 
accepts the rules applicable to an ownership in the 
ordinary sense.” 

The question how far a husband or a wife is guilty 
of theft for taking each other’s property, has been some- 
times raised. In a case decided before the passing of 

* Sae the references cited in note Gunaji bin Mhaloji, 8 Bom. A. C. 

3 of the preceding page. J., 129. 

• See I Strange, 27 ; 2 Strange, ® Colebrooke’s Digest, Bk, V, 

23 ; Tukaram bin Ramkrishna v, 89. 
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Lecture IV. the Jndian Penal Code, it was held that a Hindu hus- 
• • band could not be convicted of robbing his wife, she 

being according to law completely under his control.* 
Whether under the Penal Code such a decision would 
be correct or not has been a matter of some doubt." 
One thing, however, is clear, that section 27 of the Code 
will not protect the husband ; for, the wife’s possession 
is his possession only when she holds the property in 
question on his account, and evidently she does not 
hold her stridhana on account of her husband. If he 
takes the property of his wife without her consent, 
under the exceptional circumstances of iicce.ssity which 
justify his use of it, he would not be guilty of any 
offence, the element of dishonesty being wanting ; if he 
exceeds those limits, he would, I apprehend, be 
guilty. 

A Hindu wife, who removes from the possession of 
her husband, and without his consent, her palla or stri- 
dhana^ has been held not to be guilty of theft.^ 

Excommunication from caste does not of itself deprive 
a wife of the right to joint enjoyment of her husband’s 
property, so as to make her a trespasser if she enters 
her husband’s house to a.sk for maintenance.^ 

The question of the rights of the husband and the 
wife over each other’s property has been only inciden- 
tally touched upon here. The subject will be resumed 
in a future lecture.^ 

Wife entitled That the wifc has an interest in the property of her 
paiiitioT husband, is further shown by the fact that she is entitled 
to a share of it at the time of partition ; and her right to 
a share has been held to extend to ancestral joint pro- 
perty (see Summn v, ChunderniMi^ 9 C. L. R., 415). 

* Case of Ootumram Atmaram, ® Reg. v. Natha Kalyan and llai 

3 Motley’s Digest, 129, pi. 185. Lakhi, 8 Bom. Crown Cases, ii. 

* I Norton’s Leading Cases on * The Queen v* Marimuthu, 

Hindu Law, II. I, L. R., 4 Mad., 243. 

^ See Lecture VHI, 
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There is some difference of opinion among the different Lfxturk iv. 
schools as to the manner in which such share is to be ^ 
allotted. 

The leading text on this point is one of Yajnavalkya, 
which runs thus : 

“ If he make the allotments equal, his wives, to whom 
no separate property has been given by the husband or 
the father-in-law, must be rendered partakers of like 
portions.*’^ 

From this text, the Mitakshara^ deduces the follow- 
ing rules ; — 

I. When the father makes the sons partakers of 
equal shares, his wives must each get a share equal to 
that of a son, if they have received no stridhana from 
their husband or father-in-law, or equal to half of a 
son’s share, if they have received any stridhana. (The 
latter part of the rule is deduced from the text of 
Yajnavalkya relating to presents on supersession :•* and 
the word * half ’ (ardham) is defined to mean here not 
an exact half, but so much as would, together with the 
stridhana assigned, amount to the prescribed share.)* 

II. When a father makes an unequal partition, giv- 
ing a superior allotment to the eldest son, and unequal 
shares to the others, his wives divide equally with his 
sons the amount left after deducting the distinctive 
portions, namely, a twentieth part, &c., for the several 
sons (according to Ch. I, sec, II, para. 4) ; and they 
take also their own distinctive portions, viz., the furni- 
tures of the house and their ornaments. 

The Vyavahara Mayukha, which in addition to the 
Mitakshara is one of the leading authorities in the Bom- 
bay school, adopts the first of the above two rules, but 
is silent as to the share of the wife in the case of 


* II, 148, already cited. 

^ Mitakshara, Ch. II, sec. XI, 
35 * 


• II, ii5‘ 

* Ch. I, sec. II, 8-10. 
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LiicrcRE IV. unequal partition, for this reason, that it holds such 
' partition prohibited in the Kali age.‘ 

In the Dravida school, the Smriti Chandrika gives 
the following exposition of Yajnavalkya’s text: — “ The 
meaning of this text is, that where a father, even where 
he is old, chooses to render all, inclusive of himself, par- 
takers of equal portions, then he ought to take, on ac- 
count of each of his wives, a share equal to that taken 
by himself. Hence, the doubt, whether the above text 
of Yajnavalkya is not opposed to a passage of Harita, 
which declares ^ Partition does not take place between a 
wife and her lord,’ is also removed. Thfus everything 
is rendered right.”^' 

You will observe that according to this authority 
the wives do not get any shares separately assigned 
to them, but their husband takes a share on account 
of each of them. But the Parasara Madhavya, another 
high authority in Southern India, does not recognize 
this qualification as to the mode in which the wife’s 
share is to be held.^ 

In the Vivada Chintamani, one of the leading author- 
ities of the Mithila school, the rule is substantially the 
same as that in the Mitakshara in the case of equal 
partition by the father ; but in the case of unequal 
partition, which for the present purpose according to 
Vachaspati Misra is where the father, giving smaller 
shares to his sons, takes the largest portion for his own 
use, he must give equal shares to his wives out of his 
own property.^ 

In the Bengal school, where the father is the abso- 
lute owner of all his property, whether ancestral or 
self-acquired,® he can make a partition in any way, or 
withhold it at his pleasure. Where he makes an equal 

* Ch. IV, sec. IV, IS, II. * Pp. 230, 231. 

3 Ch. II, sec. I, 39, * See Jotenclro Mohun Tagore 

® Dayavibhaga (Burneirs trans- Ganendra Mohan Tagore, 18 W. 
lation), p. 8, R., 359. 
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partition among his sons, according to the Dayabhaga,*^ Lecture iv. 

the Dayakrama Sangraha,^ and the Dayatattwa,^ his 

soilless wives are each entitled to a share equal to that 

of a son, or to half of such share, according as they are 

unprovided or provided with stridhana. You will observe 

that there is a material point of difference between 

the Bengal school and the other schools. These latter 

allow shares to all the wives, while the former gives 

them to those only that are sonless. The Bengal rule 

is based upon a text of Vyasa, and the reason for it is 

probably this : that the wives who have sons would be 

supported by those sons out of the shares received by 

them, and it is only the sonless wives who stand in 

need of support, and ought to be the peculiar objects 

of their husband’s care in this respect. The Bengal 

school differs from the others in another point also, 

namely, in maintaining that the share of the wife who 

has got stridhana^ is an exact half of a son’s share, and 

not merely as much as would, when added to such 

stridhanay make up her prescribed share. Jagannatha, 

however, in one place, gives to the word half {ardhd) 

the general signification assigned to it in the Mitak- 

shara. 

It should be noticed that the wife has no right to 
compel partition, and that her right to a share arises 
only when a partition is made by her husband,^ and 
even then it is maintained by some® that her share is 
not to be assigned to her separately, but is to be held 
by her husband on her account. The truth seems to 
be that the wife's share on partition was originally 
intended as a provision for her maintenance. 


^ Ch. Ill, sec. H, 31, 32. 

* Ch. VI, 22—28. 

® Ch. II, 13-18. 

'* Colebrooke’s Digest, Bk. V, 
87, commentary. Mad. cd., Vol. 
II, pp. 248, 249.; 


• See Sunder Bahii v. Monoha 
Lai Upadhya, 10 C. L. R., 79. 

• See Smriti Chandrika, Ch. II, 
sec. I, 39 ; Vivada Chintamani, 
312 ; Colebrooke’s Digest, Bk. V, 
89; I Strange, 189. 
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LiiCTiriiR IV. The law on the subject of the wife’s share on parti- 
» * tion is not free from difficulty. You will find an 

elaborate though not very lucid disquisition upon it 
by Jagannatha, in his commentary on texts 86 to 89 of 
Book V of his Digest, where the opinions of the leading 
writers on the subject have been examined. 

Asa general rule, it may be stated that when an 
equal partition is made by the father among his sons, 
under the Bengal school, his sonless wives get each 
a share which is equal to, or half of, that of a son, 
according as they are unprovided or provided with 
siridhana; and in the other schools, all« his wives get 
e«ach a share, which together with her stridhana (received 
from her husband’s family), if any, is equal to a son’s 
share. 

It has been held by the High Court of Bengal in the 
case of Lalject Singh v. Raj Cooviar Singh^^ that under 
the Mitakshara, the wife being entitled to a share on 
partition, a suit for partition cannot be maintained by 
the sons against their father, without making the mother 
a party to it. 

The extent of the wife’s interest in the share allotted 
to her on partition will be considered hereafter.^ 

Wife cntivied The duty of maintaining the wife and other depen- 
dent members of the family who are in want, is strictly 
enjoined by the Hindu law, and even censurable acts, 
such as receiving presents from a low person, are 
excused if done with a view to provide maintenance 
for them.® The maxim that one must be just before 
he can be allowed to be generous, is beautifully ex- 
pressed by Manu, thus : — 

“He who bestows gifts on strangers with a view to 
worldly fame, while he suffers his family to live in dis- 
tress, though he has power to support them, touches his 

® Manu, III, 55-^59; IV, 251 ; 
IX, 74 , 95* 


» 20 W. R., 336. 
Sec Lecture VIII. 
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lips with honey but swallows poison : such virtue is Lfxture 
counterfeit.” (XI 9.) • ’» 

The right of a wife to maintenance cannot be evaded 
by any arrangement purposely made in fraud of it.*^ 

Ordinarily the right to maintenance does not rest 
upon contract. The liability to give maintenance is one 
that is “ created by the Hindu law in respect of the 
jural relations of the Hindu family.”^ 

But the payment of her husband’s debts must take 
precedence of the wife’s maintenance.'^ 

The wife can enforce her claim for maintenance if it 
is denied and*such claim is not affected by her super- 
session,*' 

A wife forsaken without fault may, according to 
Yajnavalkya, compel her husband to pay her a third 
part of his wealth, or if poor, to provide maintenance 
for her,® From the alternative provisions of this rule, 
it would seem that the third part of the deserting 
husband’s estate is mentioned as the ultimate measure 
of the wife’s maintenance, and, is directed to be given to 
her in lieu of maintenance, and also as a sort of punish- 
ment for the offending husband. Though according to 
some opinions, 7 an unjustly deserted wife may claim 
and recover a third of her husband’s wealth, yet there 
are opinions to the contrary f and considering the 
perpetual dependence of woman, and the possibility of 
the husband and the wife being reconciled to each 
other at any time, the penal provision in Yajnavalkya’s 


• Narbadabai v. Mahadeo, I. L. 
K., 5 Bom., 106. 

■ .Sidlingapa v, Sidava Kom 
Sidlingapa, I. L. R., 2 Bom., 628. 

^ Gurudayal^'. Kansila, 1 . L. R., 
5 All., 367 ; Natchiarainmal v. Go- 
palakrishna, I. L. R., 2 Mad., 126. 

Dayabhiga, Ch. II, 23 ; Ch. 
IV, sec. I, 25 ; Vyavahara Mayu- 
kha, XX, 1 ; Colcbrookc’s Digest, 


Bk. IV, 74 ; Macnaghten’s Prece* 
dents of Hindu Law, Ch. II, Cases 
i and ii. 

^ Culebrooke’s Digest, Bk. IV, 

74. 

® Colebrooke’s Digest, Bk. IV, 
72. 

' See 2 Strange, 45, 48, 51. 

® Macnaghten'.s Precedents of 
Hindu Law, Ch. II, Case iii. 



144 


LEGAL CONSEQUENCES OF MARRIAGE. 


Lechtre IV. text would not, I think, be enforced by our Courts ; 

‘ and the wife would be allowed maintenance only, 
though in assessing its amount, the husband’s means 
and conduct would be taken into due consideration. 

From whom. As a rule, the wife is entitled to maintenance from 
the husband alone ; and so long as he is alive, neither 
his nor her relations are bound to support her.^ Where, 
however, a husband deserts his wife, and is not heard 
of for some years, it has been held that though his 
relations are not under any personal liability to support 
her, yet if they have property of the husband in their 
hands, and the proceeds thereof are not accounted for 
by them, the wife is entitled to receive maintenance from 
those proceeds to an extent not exceeding one-third of 
the amount^ 

So, where the husband is excluded from inheritance 
by reason of disqualification, his sonless wives, if chaste, 
are entitled to maintenance from those who inherit to 
the exclusion of their husband. This right to mainten- 
ance is founded on a text of Yajnavalkya,'^ which is 
adopted by the commentators of all the schools.* No 
express provision is made for the wives who have sons, 
because in their case, these sons themselves being the 
heirs to the exclusion of their father,^ there would be no 
difficulty in their being supported by the heirs. 

Maintenance The wife’s right to maintenance and her conjugal 
ToTVIfcX^ng obedience to her husband, stand in a reciprocal 

apart. relation to each other, and the wife can have no claim 

to maintenance if she refuses to live with her husband 

* lyagaru Soobaroyadoo v. lya- Mitakshara, Ch. II, sec. X, 

garu Sashama, Mad. S. D. R. for 14, 15; Dayabhaga, Ch. V, 19 ; 
1S56, p. 22 ; and Rangayian v. Vyavahara Mayiikha, Ch. IV, sec. 
Kalyara Unimall, Mad. S. D. R. XI, 12 ; Vivada Chintamani,p. 244; 
for i860, p. 86 ; cited in i Norton's Smriti Chandrika, Ch. V, 43. 
Leading Case.s, p. 39. * Yajnavalkya, II, 141 ; Mitak* 

* Raraabai v, Trimbak Ganesh shara, Ch. II, sec. X, 9—1 1 ; 

Desai, 9 Bom., 283. Dayabhaga, Ch. V, 19. 

II, 142. 
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without just cause.^ In Sitanath Mookerjeev. Srcemutty Lecture IV, 
Haimabutty Dabee? in which a wife living apart from her 
husband on account of unkind treatment claimed main- 
tenance, Sir Richard Garth, C, J., observed : 

“Now what is the Hindu law upon this subject ? 

“ It is clear that, according to that law, a wife's first 
duty to her husband is to submit herself obediently to 
his authority, and to remain under his roof and protec- 
tion ; and although it might be very difficult to deduce 
from the authorities at the present day any definite rule 
as to the causes which would justify a wife in leaving 
her husband's house, it may safely be affirmed that 
mere unkind ness or neglect short of cruelty would not be 
a sufficient justification. 

“ That the law of modern times does recognize the 
right of the wife to leave her husband in certain cases 
of cruelty is apparent from the provision introduced 
into the first Code of Criminal Procedure in the year 
1861, and reproduced in the existing Code in Section 
536, which provides that a man maybe ordered to main- 
tain his wife who refuses to live with him if the Magis-’ 
tratc be satisfied that the husband is ‘ living in adultery 
or has habiUially treated his ivife zvith crueltyl But it is 
further enacted by the same section, that no wife shall 
be entitled to receive this allowance from her husband 
if she is living in adultery, or if^ zvithoiit any sufficient 
reason^ she refuses to live zvith her husband, of if they 
are living separately by consent, 

“ We are not at all prepared to say that the juris- 
diction or powers of the Civil Courts are bound or 
limited in any degree by this section of the Criminal 
Code; but we do consider that in such a case as the pre- 
sent these provisions may be usefully regarded as a guide 


* Virasvami Chetti v. Apnasvami terjee, 6 W. R., 116; Colebrooke's 
Chetti, I Mad., 375 ; Kullyanes- Digest, Bk. IV, 57, 63. 
surec Debee v. Dwarkanath Chat- ^ 24 W. R., 377. 
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Lecture IV, to what the Legislature considered to be the correct law 
* * upon the subject ; and unless we can see that the hus- 

l)and in this instance has refused to maintain his wife 
in his house, or has been guilty of acts of cruelty, which 
would justify her in leaving his protection, she is not 
entitled to the relief for which she prays.^’ 

What causes would justify the wife’s refusal to live 
with her husband, I have already to some extent consi- 
dered, when treating of restitution of conjugal rights. 
When any of these justifying causes (which consist of 
cruelty or ill-treatment in any aggravated form ) exists, 
the wife is entitled to live apart from her husband, and 
to claim separate maintenance from him.^ A Hindu wife 
is entitled to separate maintenance from her husband 
to be charged on specific property, where she is obliged 
to live apart on account of his conversion to Mahome- 
danism : See Mansha Devi v. Jhmn Mai, I, L. R., 
6 All., 617. This separate living, at the expense of 
the husband, corresponds to what is called judicial 
separation in the English law ; and as the Hindu law 
.does not recognize divorce, this is the only remedy 
that the Hindu wife has against marital injustice and 
oppression. 

Where a Hindu husband keeps a Mahomedan mis- 
tress, and by such conduct compels his wife, under her 
religious feelings, to leave the hou^e, and she lives 
apart and chastely, she is entitled to claim maintenance 
from him.^ Indeed, Colebrooke and Ellis go further, 
and maintain that the mere entertaining of a concubine 
is a justification for the wife’s living apart, and would 
subject the husband to the obligation of maintaining 
her separately.® But such a broad rule would be con- 


^ See Matangini v, Jogendra, • Lala Gohind ?ershad Dow- 
I. L. R., »9 Calc. 84; Sidlingapa lut UiUec, 14 W. R., 451. 

V. Sidavakoni Sidiingapa, I. L. R., “ 2 Strange, 46, 47. 

2 hum., 634. 
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trary to the precept of Mann,* and its correctness has LbcthricIV. 
since been questioned.^ 

So wliere a Hindu wife had left her husbancrs 
house, and carried on an independent calling, and 
the husband did not object to the calling, or give 
her notice to return, it has been held that if she is 
subsequently desirous of returning to her husbancrs 
house, and he declines to maintain her, she is entitled 
to maintenance.* 

Conjugal infidelity would of course bar a wife’s Mamteniviue 
claim for maintenance. Yajnavalkya says: Let a'* 

man keep a disloyal wife deprived of her rights, 
squalid, maintained on a brill of grain alone, subdued 
and only suffered to repose on the meanest bed.”^ 

So Narada prescribes ‘ the lowest bed, the meanest 
food, the worst habitation* as a punishment for the 
disloyal wife ; and Manu permits the husband either to 
forsake her, or to subject her to penance and morti- 
fication.*’ Accordingly it has been held by the Courts 
of India that an unchaste wife is not entitled to 
maintc fiance.*’ 

But be it .said to the credit of our law, that whilst 
showing the utmo.st abhorrence towards uncliastity, it 
does not condemn the unchaste wife to die of starva- 
tion, or to be forced by absolute necessity to lead a life of 
shame and misery for one fiilsc step. Though it bars her 
right to maintenance as a source of we;dth, it allows her 
what has been styled starving maintenance, that is, bare 
food and raiment, as the very texts cited above will 
show. Though an opposite rule has, it seems, been 


» V, 154. 

* See Yamunabai ». Narayan 
Moreshvar Pentise, I. L. K., i 
Bom., 173 - 

• Nilye Laha v, SoonUaree Dos- 
see, 9 W. R., 475. 


♦ Colebrooke’s Oigeat, Bk. IV, 
S2. 

‘ Colebrooke’s Digest, Bk. IV , 
80 , Si. 

® flata Shavati v. Ilala Natay* 
anan \amlnuHri, i Mad., 372: 2 
Slr.aTige, 39. 
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Lecture IV. sometimes followed/ yet the true humane spirit of the 
Hindu law has been generally recognised.* 

Rate of main- Thc Civil Courts, it has been held, have power to fix 
the rate of maintenance payable by the husband to the 
wife, in cases where for lawful cause she is residing apart 
from him, and also power to make an order that mainte- 
nance at that rate shall be paid in future, subject to any 
modification that future circumstances may require.** 
The minimun rate of maintenance is prescribed by the 
Hindu law with some precision,^ but the rule had 
reference to a different state of society, and is not of 
much practical value now. At the present day, the rate 
will have to be determined by the Court after consider- 
ing the means of the husband and other circumstances 
in each case. 

Arrears of It was held by the Madras Sadr Court in some cases 
maiiuonantc, arrears of maintenance could not be recovered ; but 
those decisions have since been dissented from, as there 
is no authority in the Hindu law to support them.® 
The only bar to the recovery of such arrears is lapse 
of time. Under the present Limitation Law (Act XV 
of 1877, Schedule II, No. 128), a claim for arrears of 
maintenance is not barred if brought within twelve 
years. 

A suit for arrears of maintenance due to a Hindu 
widow under an agreement has been held to be excepted 


* Ragava Chary v, Seedumall, 
2 Mad. Scl. Dec., 20, cited in i 
Norton’s Leading Cases on Hindu 
Law, 37. 

* l Strange, 172 ; 2 Strange 39; 
Honamma v. Timannabhat, 1 . L.R., 
I Bom,, 559. 

The last mentioned case has been 
dissented from in Valu v, Gangu, 
1 . L. R., 7 Bom., 84 ; but see 
Kamanath v, Rajanimani, I. L. R., 
17 C., 679. Where, however, at the 
time of the litigation the wife per- 


sists in a vicious course of life, she 
is not entitled even to starving 
maintenance. See Kandasami v, 
Muru Gamal, L L. R., 19 Mad., 6, 

• Nabo Gopal Roy zj, Sreemutty 
Amrit Moyee Dossee, 24 W, R., 
428. 

• Smriti Chundrika, Ch. XI, 
sec. I, 39, 40 ; Macnaghten’s 
Precedents, Ch. II, Case iv, note, 
p. III. 

• Venkopadhyaya v. Ravari 
Hengusu, 2 Mad., 36. 
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from the jurisdiction of a Court of Small Causes under Lecture iv. 
Art. 38, Sch. II of Act IX of 1887.^ * 

Besides a civil suit, there is another mode, more simple Recovery of 

, , • , 1 • I • ruainlenaiu'i; 

and less expensive, by which a wife may recover main- under the Code 
tenance from her husband. Section 488 of the Code Procudu!^^^^ 
of Criminal Procedure, Act X of 1882, which corresponds 
to section 536 of the Code of 1872, and to section 316 
of the old Code of 1861, provides that if a person hav- 
ing sufficient means neglects or refuses to maintain 
his wife, a Magistrate having jurisdiction may, upon due 
proof thereof, order such person to pay from the date of 
such order, m^ntenance at such rate not exceeding 
fifty rupees a month as such Magistrate may think 
reasonable. The section further enacts — 

“ If any person so ordered wilfully neglects to comply 
with the order, such Magistrate may, for every breach 
of the order, issue a warrant, for levying the amount due 
in manner hereinbefore provided for levying fines; and 
may sentence such person for the whole or any part of 
each month^s allowance remaining unpaid after the exe- 
cution of the warrant to imprisonment for a term which 
may extend to one month. 

“ Provided that if such person offers to maintain his 
wife on condition of her living with him, and she re- 
fuses to live with him, such Magistrate may consider 
any grounds of refusal stated by her ; and may make 
an order under this section notwithstanding such offer, 
if he is satisfied that such person is living in adul- 
tery, or that he has habitually treated his wife with 
cruelty. 

“No wife shall be entitled to receive an allowance 
from her husband under this section if she is living in 
adultery, or if, without any sufficient reason, she refuses 
to live with her husband, or if they are living separately 
by mutual consent.’' 


^ Bhagavantrao Gunpulrao, I. L. R., 16 Bom,, 267. 



LEGAL CONSEQUENCES OF MARRIAGE. 


ISO 

Lfcture IV, A Hindu living jointly with his father may be 
’ ordered to maintain his wife under sec 488, Cr. P. C.^ 
The fact that the husband had married a second 
wife is not a sufficient reason within the meaning of 
sec. 488, Cr. F. C., to justify an order for separate 
maintenance.^ In determining whether a wife is 
justified in living separately, the civil law applicable 
to the parties, must be** considered,^ ‘Cruelty'’ within 
the meaning of the section is not limited to physical 
violence.'^ 

It has been held,^ however, that up to the time when 
the father allows his daughter to go to the house 
of her husband, and when, by the custom of Hindu 
society, she would probably go, the husband incurs 
no liability in respect of her maintenance under this 
section. 

A Chri.stian wife of a Christian convert is entitled to 
claim maintenance under the Code of Criminal Proce- 
dure, notwithstanding that her husband renounces 
Christianity, and reverts to Hinduism and marries a 
second wife.® 

Maintoiwnce Though the Hindu law does not, like the Roman 

ol concubuios. 

law, 7 allow concubinage, yet, according to .some author- 
ities, a concubine of a Hindu is entitled to mainte- 
nance.® It has been held, however, that continued 
chastity is a condition precedent to her being so 
entitled. See Yashvantrao v. Kashibai^ I. L. R., 12 

* Queen -Empres.'^y. Ramasawmi, * Mackenzie’s Roman Law, p. 

I. L. R., 13 Mad., 17 - ‘o.?* 

* Arutnugam v, Tulukenam, * Mitakshara, Cb. II, .sec. I, 28 ; 

I. L. R., 7 Mad., 187. Dayabhaga, Ch. XI, Slx. I, 48; 

* In re Gulalxlas, I. L. R,, 16 i Strange, 71 ; Vayavahara Mayu- 

Bom, 269. kha, Ch. IV, sec. VIII, 5 ; i W. 

* Rukmini 7A Piyari Lai, I. L, & B., 93: Khomkor Umiashan- 

R., II All, 4S0, kar, 10 Bom., 381 ; Vrandavandas 

* Mussainut Somree v, Jitun Ramdas v. Yauiunabai, 12 Bom., 

Sonar, 22 W. R., Cr„ 30. 229. 

4 Mad. , Criminal Cases, iii. 
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Bom., 26. But a woman living in adultery cannot claim Lecj ukf. iv. 
maintenance from the adulterer.^ * • 

We have seen above, that a Hindu married woman Husband ami 
IS not incompetent to enter into contracts. It remains u^und by 
to be seen how far the husband and the wife are bound conlVaclr^ 
by each other’s contracts. Under the English law, a 
feme covert as a rule is incapable of contracting except 
as her husband’s agent ; but her contracts for supplying 
herself with necessaries suitable to her station in life, 
are binding on her husband.^ In the Hindu law, 
according to Yajnavalkya 

“ Neither shall a wife or mother be in general com- 
pelled to pay a debt contracted by her husband or son, 
nor a father to pay a debt contracted by his son, unless 
it were for the behoof of the family ; nor a husband 
to pay a debt contracted by his wife.”® 

Narada declares : “ A debt contracted by the wife 
shall by no means bind the husband, unless it were for 
necessaries at a time of great distress,”* And so 
Katyayana : “ A debt which is contracted by a wife or 
mother for the behoof of the family, when her husband 
or son is gone to a foreign country, after authorizing 
the loan, must be paid by the husband or son.”'* Thus 
you will observe that a Hindu husband is bound by 
the contracts of his wife, when they are entered into 
by her with his authority, express or implied, or for 
the support of his family under necessity, A special 
rule is laid down by Yajnavalkya for certain cases : 

If the wife of a herdsman, a vinter, a dancer, a washer- 
man, or a hunter, contract a debt, the husband shall 
pay it ; because his livelihood chiefly depends upon the 
labour of such a wife.”® And there are also texts of 

* Sikki V. Voncatasamy Goun- • Colebrooke's Digest, Bk. I, 

den, 8 Mad., 144. Ch. V, 207. 

* Stephen’s Conimenlaries, Bk. * Ibidy 209. 

ni, Ch. II. • Ibidy 219. 

« Ihuiy 216. 
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Lecture IV. Brihaspati and Narada to the same effect. Upon these 
• ' texts Jagannatha has the following commentary ; — 

“ Here ‘ washer ^ and the rest are mentioned indeter- 
minately. In fact, whatever be his class, if the hus- 
band’s livelihood depend chiefly on the labour of his wife, 
he must discharge a debt contracted by her, whether he 
be a priest or a washer : but he whose livelihood does 
not depend on his wife, whether he be a washer or a 
priest, shall not pay his wife’s debt. This is noticed by 
Misra : he says^ * in other cases also, wherever the wife 
has the chief management, there is no restriction of 
class ; the wife alone conducts all affairs, the husband 
is absolutely ignorant of every transaction.’ Accord- 
ingly it is observed, that in the province of Catnarnpa, 
almost every civil transaction is now conducted by 
women. 

“ But this is merely a vague description ; for a debt 
contracted by the wife of a Brdhmana, and so forth, for 
the support of the family, must also be paid by the 
chief of that family. From the reason assigned, ‘be- 
cause his livelihood chiefly depends on the labour of 
such a wife,’ it appears that any other persons of whom 
the livelihood depends on the labour of their wives, 
must pay the debt contracted by those wives This is 
admitted in the Mitakshara, Chand&wara also makes 
the same observation — ‘ The circumstance of his liveli- 
hood depending on the labour of his wife is particularly 
intended; not any restriction of class.’ The special 
cases, therefore, come under the general rule, as cases 
of implied authority. 

In cases not coming within the rule, the wife alone is 
bound to pay the debts contracted by hcr.‘^ 

The Hindu law on this subject has been thus sum- 
med up by Sir Colley Scotland in Vzrasvami Cheiti v. 


* Colebrooke’s Digest, Bk. F» 
Ch. V, 210, 211, 


^ Colebrooke’s Digest, Bk. I, 
Ch. V, 2 1 8 , commentary. 
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Appasvanii Chetti'} “On this question the Hindu law Lecture IV 
appears to rest upon pretty much the same grounds as the ^ 

English law. A person dealing with a wife and seeking 
to charge her husband must show either that the wife 
is living with her husband and managing the household 
affairs — in which case an implied agency tobuy nec- 
essaries is presumed — or, he must show the existence 
of such a state of things as would warrant her in living 
apart from her husband and claiming support or main- 
tenance — when of course the law would give her an im- 
plied authority to bind him for necessaries supplied to 
her during such^separation, in the event of his not pro- 
viding her with maintenance.” And in Ptisi v. Mahadeo 
Pershad (T. L. R., 3 All, 122), the Allahabad High Court 
has held that a Hindu husband is not liable for a debt 
contracted by his wife except where it has been con- 
tracted under his express authority or under circum- 
stances of such pressing necessity that the authority 
may be implied. 

A married woman who has contracted jointly with 
her husband, is liable only to the extent of her stridhana 
(Govindji v. LakmidaSy I. L. R.,4 Bom., 318 ; Narothan 
v. Nanki, I. L. R,, 6 Bom., 473. In re Radhiy I, L. R., 12 
Bom., 228). But where a Hindu widow contracts a 
debt and afterwards rc-marries, she is personally liable 
for it, and her liability is not restricted to the extent 
of her stridhana {Nahal v. Bai Shiva, 1 . H R,, 6 Bom.> 

470). 

Though matters of contract, when not provided for by 
the Contract Act, are to be governed, not by the Hindu 
law, but by principles of justice, equity, and good con- 
science,- yet, as on the point in question, that law is in 
conformity with justice, equity, and good conscience, it 
has been generally consulted by our Courts in detcr- 

» I Mad., 375. L. R. I Calc., 92, and the aiitliori 

• See Deeii Doyal Poranianik tics cited there. 

Kylas ChundcT Pal Chowdbry, I. 
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Lecturr IV. mining the liabiUty of the husband for the acts of the 
« • wife.^ 

Where a wife voluntarily separates from her husband 
without any justifying cause, she, and not her husband, 
is liable for debts contracted by her (even for necessa- 
ries), but her liability has been declared not to be per- 
sonal, but to be limited to the extent of any stridhana 
she may have.^ The reason for this limitation is not, 
however, very clearly stated. 

According to the Vyavahara Mayukha, he who takes 
the wife of a deceased person, is bound to pay the debts 
of such person on failure of those who take his assets.^ 
This rule, which obtained in the Bombay Presidency, and 
was an evident hardship upon any one marrying a Hindu 
widow,. has been now abrogated by the Bombay Hindu 
Heirs’ Relief Act (Bombay Act VII of 1866, sec 4). 

A Hindu wife is not bound by her husband’s acts in 
relation to her property. He has no power to part with 
her property without her consent, or to affect her interest 
in her own property by any document that he may 
execute.'^ 

Husimui or When the death of any person is caused by an action- 
compens.'ition able wrong, the husband or wife of such person is, under 
Act XIII of 1855, one of the parties entitled to compen- 
sation for the loss occasioned. 

Effects of mar- I come now to the cffects of marriage on the offspring 

parties. The most important among these is tlie 
nuicy. status of legitimacy, which belongs to children of law- 

fully united parents. The rules of legitimacy are different 
in different systems. By the Roman law, and the laws 
of France and Scotland, which on this subject are based 


' Macnaghten’s Precedents of 
Hindu Law, Ch. X, Case iv ; Na- 
thubhai Bhailal v. Javher Raiji, 
I. L. K., 1 Born., I2I, 

* Nathubhai Bhailal v, Javher 
Raiji, I. L. R., i Bom., 121. 


" Ch. V, sec. IV, 16, 17. 

^ Sooda Ram Doss v. Joogu! 
Kishore Goopto, 24 W. R., 274 ; 
Mohima Chnnder Roy v. Durga 
Monee, 23 W. R., 184. 
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upon that law, the marriage of the parents at any time Lecturk IV. 
legitimizes all their children whether born before or . ^ 

after such marriage.' The Mahotnedan 1 *w goes even 
further, and makes acknowledgment by the father under 
certain qualifications sufficient to legitimate the issue.^ 

Under the English law, a child to be legitimate must be 
born, though not begotten, in lawful wedlock,^ and indeed 
so jealous is that law in this respect, that it will not allow 
a person, though legitimate by the law of his domicile, to 
inherit real property in England, unless he is legitimate 
by the law of that country, as has been finally settled 
by the House of^Lords in Biriwhisilev. Vardill} Black- 
stone justly praises the law of his own country, as tend- 
ing to promote good morals and prevent illicit cohabita- 
tion, at the same time that it makes due allowance for 
the frailties of human nature.^ 

The Hindu law of legitimacy is more strict than even 
the English law. Manu defines the mirasa son or son 
of the body, thus : — 

“ Him whom a man has begotten on his own wedded 
wife, let him know to be the first in rank, as the son of his 
body” (IX, i66). And to the same effect are the texts 
of Vasistha, Devala, Baudhayana, Apastamba, and Yaj- 
navalkya.® According to the Hindu sages, therefore, in 
order to constitute legitimacy, there must be not only 
birth but also procreation in lawful wedlock ; and some 
of the leading commentators, such as Kulluka, Vijna- 
neswara, and Nilkantha, confirm this view of their texts.*^ 


* Institutes of Justinian, Lib. I, 
Tit. X, 13, and note by Sandars ; 
Mackenzie’s Roman Law, pp. 130 
— 134; Code Napoleon, Arts. 331 
— 333 * 

* Iledaya (Grady’s ed.), p. 439 ; 
Nubo Kant Roy Chowdhry v, Ma- 
hatab Bibee, 20 \V. R., 164. 

Birtwhistle v. V^ardill, 7 Clark 
and Finnelly, 895. 


* 7 Clark and Finnelly, 895. 

* Stephen’s Commentaries, Bk. 

III, Ch, III, Vol. II, pp. 296, 297, 
5th ed. 

® Colebrooke’s Digest, Bk, V, 193, 
>95> 196, 199, and 200. 

' Mitak.shara, Ch. I, sec. XI, 2 ; 
Vyavahara Mayukha, Ch. IV, sec. 

IV, 41. 
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Lecture IV. The Privy Council have, however, taken a different view. 

, • Sir Barnes Peacock in delivering the judgment of the 

Judicial Committee in the case of Pedda Aniaiii v. Ze- 
mindar of Marungapuri} observed : “ The point of 

illegitimacy being established by proof that the pro- 
creation was before marriage, had never suggested itself 
to the learned Counsel for the Appellant at the time of 
the trial, nor does it appear from the authorities cited 
to have been distinctly laid down that, according to 
Hindu law, in order to render a child legitimate, the 
procreation as well as the birth must take place after 
marriage. That would be a most inconvenient doctrine. 
If it is the law that law must be administered. Their 
Lordships, however, do not think that it is the Hindu 
law. They are of opinion that the Hindu law is the 
same in that respect as the English law.” This deci- 
sion, so long as the Privy Council do not think it fit to 
re-consider the point, must be received as the law on 
the subject. But with every respect that is due to the 
decision of the highest tribunal for India, I may be per- 
mitted to say that the doctrine that procreation in law- 
ful wedlock is necessary to constitute legitimacy, is not 
only supported by the language of the texts cited above, 
but is also in accordance with the general spirit of the 
Hindu law, by which the nuptial rites are primarily 
meant only for virgins;^ while the necessity of marrying 
girls before puberty, reduces the practical inconvenience 
of the doctrine within the narrowest possible limits. 

I may observe that by a custom in the Tipperah Raj, 
the Raja can legitimize his children born of a kachooa^ 
or kept woman, by subsequently going through the 
ceremony of marriage with hcr.^ 

Eifoct of mar- The effect of marriage In a different caste on legiti- 

ferfnt c;i5e^on ^lacy may be next considered. 

legitimacy. 


L. R., I I. A., 293. 
Manu, VIII, 226. 


* Chuckrodhuj Thakoor 27, Beer 
Chunder Joobraj, i W. R., 194, 
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In former ages, as you have seen in a previous Lee- I.ecture iv. 
ture,^ a man was permitted to marry a woman of an * • 

equal or an inferior class, but not one of a superior 
class.® The distinction between these two forms of 
intermarriage arose out of a feeling which identifies 
the honour of a family with that of its female members, 
and regards the family as raised or lowered in rank, 
according as its female members are married in superior 
or inferior families. The offspring of the former or 
allowable kind of intermarriage were called anulomajaf 
that is, born in the direct order of the tribes, and 
were allowed to* inherit their father’s property, though 
in inferior shares f and an anulomaja son has been held 
to be of higher caste than the mother (see BHndavana 
V. Radhamaniy I. L. R., 12 Mad., 77). The issue of 
the prohibited form of intermarriage were called 
pfatilomajay that is, born in the inverse order of the 
tribes, and had no claim upon the father except for 
maintenance.® 

In the Kali age, intermarriage between different castes 
is prohibited f and though the authorities are not 
unanimous as to how far this prohibition extends to 
intermarriage between different castes of the Sudra 
class, in Bengal, as you have already seen, their pre- 
ponderance is in favour of holding such prohibition to 
be universal and unqualified.’^ Sec, however, Upoma 
Kushain v. Bholanath,^ in which the opposite rule has 
been held applicable to the Sudras of Assam. 

* Lecture II. * Colebrooke’s Digest, Bk. V, 

* See Manu, III, 12, 13. 171, commentary. 

* Anuloma literally means in the “ See Udvahatattwa Inst., Vol. 
direction of the hairy i.e., in a 11, p. 62 ; Manu, General Note, 
regular course ; and pratiloma VI ; Vyavaslha Darpana, pp. 14, 
means against the hairy i.e., con- 15. 

trary to the regular course. See ^ See Narain Dhara v. Rakhal 
Manu, X, 5 — 29. Gain, 23 W. R., 334, I. L. R., i 

^ Mitakshara, Ch. I, sec. VIII ; Calc., i, and the cases cited there. 

Dayabhaga, Ch. IX, * 1 . L. R., 15 Calc., 70S, 
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LrecTURK IV. Now let US see in the first place how the law of 
* legitimacy stands, apart from the prohibition against 

intermarriage. Baudhayana defines a legitimate son 
thus: “A son who was begotten by a man himself <'n 
his wedded wife of equal class, let him know to be the 
legitimate son of his body/'' Kulluka Bhatta in his 
gloss on the text of Manu® quoted above, says, that the 
wedded wife means the wedded wife of equal cla.ss. 
Yajnavalkya defines a legitimate son to be a son 
pro-created on the lawful wedded wife, and * the lawful 
wedded wife’^ {dharma paint) is explained in the 
Mitakshara"' to mean a woman of eqiud tribe legally 
espoused, though in another place,® in the same com- 
mentary. a son by a wife of an inferior class is also 
considered legitimate. The Viramitrodaya takes this 
latter view; while, according to Chandeswara and the 
Parijata, ‘ a woman of equal class' means a woman of 
the twice-born class for a twice-born man, and a Sudra 
woman for a man of the Sudra class.^ Balambhatta ex- 
plains ‘lawful' in Yajnavalkya's text to imply exclusion 
of a woman of a superior class, who cannot be legally 
taken in marriage;* so that, according to this authority, 
the offspring of intermarriage between different castes 
would not be illegitimate, except where such inter- 
marriage is illegal by reason of the woman belonging 
to a superior tribe. The son of a twice-born man by 
a Sudra woman has, however, a very inferior right to 
inherit the property of his father.® The opinion of 
Balambhatta seems to be the one that accords best with 
reason ; for legality of marriage and legitimacy of issue 
ought always to be connected as cause and effect/ 


' Colebrooke’s Digest, Bk. V, 196. 
" IX, 166. *; 

» U, 128. 

* Ch. I, sec. XI, 3 . 

•' IbiiU 41. 

® See Mitakshara, Ch. I, Sec. 


XI, 2, note ; Colebrooke’s Digest, 
Bk. V, 200, commentary. 

■ Mitakshara, Ch. I, .sec. XI, 2, 
note. 

• Mitak.shara, Ch. I, sec, VIII, 
lo; Dayal>h.‘sga, Ch. IX, 22—27. 
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In the next place, marriage between persons of clif- Lrxri'Kjc iv. 
ferent castes being now prohibited, it would follow from * • 

what has been just said, that the issue of such marriage 
must be illegitimate. Some writers maintain that 
though equality of caste is essential to a legal marriage, 
it is not essential to the legitimacy of the issue.^ I his, 
however, is supported neither by reason nor by au- 
thority. The definitions of legitimacy examined above, 
all require a legal marriage as a necessary condition ; 
and where that is wanting, it is hard to see how the 
issue can be legitimate. 

There is one point connected with the present topic 
which ought not to be passed over altogether. The 
heritable rights of sons by women of different tribes is 
treated of at great length in the Mitakshara'^ and tlie 
Dayabhaga f and as both these works have been writ- 
ten in the Kali or the present age, it might be inferred 
that such sons are now so far legitimate as to be en- 
titled to share the heritage. Such inference, however, 
would not be well founded. The Mitakshara is a run- 
ning commentary on Yajnavalkya ; and as the Sanhita 
of that sage contains texts declaratory of the rightsof sons 
by women of different classes, the commentator merely 
gives his glo.ss upon them ; but that does not warrant 
the inference in question. Touching the Dayabhaga, 
it is true that the same explanation cannot be given ; 
but it should be borne in mind that the Dayabhaga 
is a speculative treatise, and that everything that it 
contains was not necessarily the law that obtained when 
it was written. And the remarks of Jagannatha and 
Devananda Bhatta,’^ to the effect that intermarriage 
between different castes being prohibited in the Kali 
age, discussion on the subject of partition among 
sons of unequal classes would only swell their works 

* I Strange, 40. * Colebrooke’s? Digest, Bk, V, 

* Ch. I, sec. VIII. 172, commentary ; Smrili Chandri- 

■ Cli. IX. ka, Ch. X, 7. 



l60 LEGAL CONSEQUENCES OF MARRIAGE. 

Lecture IV. unnecessarily, go a great way to negative the inference 
' in question. 

Presumption The law is always in favour of presuming marriage 
of legiimicicy, legitimacy, and the Privy Council have held^ that 
a marriage de facto being established, and the children 
being recognized by their father as legitimate, it would 
require the very strongest evidence to show that the 
law denied to these children their presumable legal sta- 
tus, on the ground of their mothers incapacity to con- 
tract a marriage. 

RastareVs right The position of illegitimate children in the Hindu 
to in ent. soiTiewhat different from their position in the 

English law. In the latter system, the bastard is re- 
garded as a films nullius, a son of nobody ; and for 
purposes of inheritance, he has no legal relationship 
with any one in the ascending or the collateral line, and 
his only relations are his own legitimate descendants.^ 
In the Hindu law the illegitimate son of a regenerate 
man is always excluded from inheritance ; but in the 
case of a Sudra, the illegitimate son of a particular 
description, namely, the son born of an unmarried 
female slave or slave’s female slave, inherits his father’s 
property.^ This special rule in the case of Sudras, 
which Sir T. Strange‘S attributes to the contempt in 
which they are held by the Hindu law, is deduced by 
the leading commentators of all the schools from the 
following texts : — “ A son begotten by a man of the 
servile class on his female slave, or on the female slave 


‘ Ramamatii Animal Kulanlhai 
Nauchear, 17 W. R., 5. 

Stephen’s Commentaries, 13 k, 

III, Ch. Ill, 5 th ed.. Vol. II, 
3 ”* 

® Mitakshara, Ch. I, sec. XII, 
I ~ 3 ; Dayabhaga, Ch. IX, 28 — 31 ; 
Vyavahara Mayukh’a, Ch. iV, sec, 

IV, 29—32 ; Macnaghten’s Prece- 
dents of Hindu Law, p. 15, note ; 


Chuoturya Run Murdun Syn 
Sahub Purluhad Syn, 4 W. R. 
(P. C.) 132; I Morley. 310, pis, 
44 — 47; Datti Parisi Nayudu v, 
Datti Bangaru Nayudu, 4 Mad., 
204. See also Jogendra Bhupati 

V. Nityananda, 1. L. R,, i8 Calc., 
151 ; Kirpal v. Sukurmoni, I. L. 
R., 19 Calc., 91. 

* i Strange, 69. 
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of his slave, may take a share of the herita<^e if per- Lrxm’KPi IV 
mittecl : thus is the law established. (Manu IX, 179.) * 

Even a son begotten by a Sudra on a female slave 
may take a share by his father’s choice.” CVajnavalkya, 

11,133.) 

It has been sometimes maintained that the authorities 
would support the broad proposition that a Sudra’s 
illegitimate son of every description would inherit to his 
father and a slight inaccuracy which occurs in Cole- 
brook e’s translation of the Dayabhaga (Chap. IX, 29) 
favours such a view. Hut Mr. Justice Romesh Chunder 
Mittcr, in his dtaborate judgment in Naraiii Dhara v. 

Rakhal Gain^ has clearly pointed out this error, suid 
deduced the correct rule given above, after a full exam- 
ination of the authorities on the subject. 

The meaning of the term female slave {dast)^ in the 
above rule, has been the subject of much contention in 
our Courts, and the authorities arc not unanimous on the 
subject. They seem, however, to favour the view that a 
"'female slave ” here means not necessarily a slave b >ught 
or taken captive, but includes a continuous concubine, 
provided that the intercourse is neither adulterous nor 
incestuous.'* The case of Rahi v. Govinda valad Tc/a^ 
may be referred to for a full exposition of the meaning 
of the term dasipiUra, and of the law relating to the 
rights of an illegitimate son. 

The question how far one illegitimate branch can 
inherit from another was raised in the case of Myna Bal 
V. Uttaram. The facts of that case were somewhat 

* I Strange, 69;PandaiyaTeliiver Naikar v, Vcnkatasublia Vettia, 2 
V, Puli Telaver, 1 Mad., 478 ; but Mad., 293 ; and the same case on 
see the judgment of the Privy appeal to the Privy Council, u W. 

Council in that case, 12 W. K. R. (P. C.), 6 ; Dalli Parisi Nayudu 
(P. C.), 4U ZK Datti Bangaru Nayudu, 4 Mad., 

‘*23 \V. R., 334. or I. L. R., I Calc.* 204 ; V’^encatachella Chetty z\ Par- 
I, followed in Kirpal z/. Siikurmoni, vatbani, 8 Mad., 131. 

I. L. R. , 19 Calc., 91. ^ I. L. R., i Bom., 97. See also 

Muttusainy Jagavira Yettapa Sadii Baizu, I. L. R., 4 Bom,, 37. 

B, HL 
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Li'CriiRE IV, anomalous. An Englishman had two sons by a Brah- 
mana married woman who had deserted her husband and 
lived in adultery with him ; and upon the death of one of 
these sons, the other claimed his estate as his heir. The 
• Privy Council hekP that the parties had been rightly 
considered to be Hindus, but remitted the case to India 
for further investigation as to collateral heirship under 
the peculiar circumstances of the case. Thereupon the 
High Court of Madras^ held that illegitimate sons 
could inherit the property of their mother and of one 
another. 

Mn.nuMuinco Tluit a mail sliould be bound to maintain liis legitimate 

of chilrlron. i m i i • i « 

children is natural and obvious ; and the same texts tliat 
enjoin him to support his wife, maybe cited also for the 
present purpose/^ 

It is equal 1}'' clear that a man i.s bound to maintain his 
illegitimate children. If illicit cohabitation is sinful, the 
denying of support to the innocent offspring of such 
cohabitation would only aggravate the offence. Nor is 
authority wanting in support of the bastard’s right to 
maintenance. Jimuta Vahana,^ Nilkantha,*'* and Vijna- 
nesvvara,^ more or less, allow such right in the case of a 
son by an unmarried Sudra woman ; and the Privy 
Council in the case of Chiioturya Run Murdnn Syn v. 
Sahnb Purliihad Syn"* following the last-named com- 
mentator, held that an illegitimate son of a twice-born 
man is entitled to maintenance out of his father’s estate. 
In the case of Sudras, the illegitimate son is entitled in 
some cases to a share of the heritage, as you have just 


^ 2 w. R. (P. C), 4. 

2 Mad., 196- 

* Manu, IX, loS ; XI, 9, 10 ; 
Colebrooke’s Digest, Bk. V, 77 ; 
Ibidy II, Ch. IV% II, 12 ; see also 
I Strange, 67 ; Macnaghten’s Pre- 
cedents of Hindu Law, 1 14; Ayyavu 
Muppanar v. Niladatclii Ammal, i 
Mad., 45. 


^ Dayabhaga, Ch, IX, 28. 

^ Vyavahara Mayukha, Cli. IV, 
.sec. IV, 30. 

* Mitakshara, Ch. I, sec. XII, 

3 - 

^ 4 W. R. (P. C ), 132 ; see also 
Pershad Singh v. Raftee Muhesree, 
3 Sel. Rep. (new ed,), 176, 
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^een, and in other cases to maintenance;^ nor is it Lbcturk iv 
necessary in this latter class of cases that the mother of * ■' • 

the illegitimate child should be a concubine possessing 
any peculiar status in the family of the father.^ The 
maintenance of an illegitimate son has been held to be a 
charge on the estate of his hither.* 

The claim of an illegitimate son for maintenance has 
been held not liable to be defeated by the fact of his 
being the issue of adulterous intercourse.'* 

But a suit by a Mahomedan woman, the wife of a 
Mahomedan, who was still alive, against a Hindu for the 
maintenance of a child, the offspring of their unlawful 
'intercourse, has been held to be not maintainable. See 
Addoyto v. Woojan Bibi^ 4 C. L. R,, 154. 

In Parvati v. Ganapatrav, I. L. R., 18 Bom,, 183, 

Sargent, C.J., has held that the expression dasiputra 
does not include an illegitimate daughter, and that the 
Hindu law does not make any provision for the main- 
tenance of an illegitimate daughter. 

The foregoing rules apply to claims by illegitimate 
children for maintenance out of the estate of their father 
after his death, and are based upon the general principle 
of the Hindu law, that persons excluded from inheritance 
by reason of certain disqualifications (of which illegitimacy 
■may be regarded as one) arc entitled to maintenance out 
of the estate they arc excluded from.^ The reported 
decisions are all under the law of the schools that follow 
the Mitakshara ; but there is no reason to .suppf)se that 

' Inderim Viilmigypooly Taver ^ Rahi v. Govind valad Tt*ja, 

Ramasawmy Talaver, 12 W. R. I. L. R., i Ron),, 117 ; Veraramuthi 
(P. C.), 41. Udayan t\ Singaravcln, I. L. R., i 

® Muttusawmy Jagavira Yettapa Mad., 306. 

V, VenkatasubaYetlia, 2 Mad., 293; * Mitakshara, Ch. II, sec. X, 5 ; 

and the judgment of the Privy Dayabhaga, Ch. V, ii, 14 — 16; 

Council in the same case in ii W. Smriti Chandrika, Ch. V, 10 — 14, 

R. (P. C.), 6., 20 ; Veraramuthi Udayan v. Singa- 

* Coomara Yettapa Naikar v, ravelu, I. L. R., i Mad,, 306. 

Venkateswara Yettia, 5 Mad., 405. 
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Lecturf: IV. a different rule would be followed under the law of 
Bengal. 

During the fjither’s lifetime, children, whether legiti- 
mate or illegitimate, are entitled to maintenance from 
him, only so long as they are young and unable to 
provide for themselves 

In addition to the remedy by civil suit, the same 
summary mode (Art X of 1872, section 536, now 
replaced by Act X of 1882, section 488. is prescribed for 
children, whether legitimate or illegitimate, as that for 
the wife, to enable them to recover maintenance from 
their father. ‘ 

The minority of the father would be no ground 
for excusing him from the duty of providing support 
for his child, whether legitimate or illegitimate ; but 
before any order for maintenance can be made, the law 
rec[uires it to be proved that the father has sufficient 
mcans.i 

Under what circumstances a father is bound to main- 
tain his child, it is not very easy to define. the 

English law, a father is bound to maintain his children, 
of whatever age, when in want, and unable through- 
infancy, disease, or accident, to provide for themselves.*^ 
Our Code of Criminal Procedure enacts that children are 
entitled to maintenance if unable to maintain themselves ; 
and as the grounds of inability are not specified in the 
Code, it would follow that inability from any cause,, 
such as infancy, disease, or the like, would entitle a child 
to maintenance. Nor is the spirit of the Hindu law 
different from this, as may be seen from the following 
text of Yajnavalkya^ : — 

“ After assigning a sufficient support to infants, to a 
married daughter residing in the house of her father, to 
aged persons, pregnant women, persons afflicted with 

^ The Queen on the information * Stephen’s Commentaries, Bk. 
ofMussainntNarain Koer». Roshim HI, Ch. Ill, Vol II, 302, 5th ed. 
Lnll, 4 N.AV, P., 123. ® Colehrooke’s Digest, I k.V, 77;. 
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disease, damsels yet unmarried, g^uests and servants, the Lecture IV, 
husband and wife may enjoy tlie residue/’ 

The Hii^h Court of Bengal has, however, held that, 
under the Hindu law, a father is not bound to maintain 
a grown up son, even if he is labouring under a tempo- 
rary disorder/ y\t what age a child should be deem- 
ed grown up, does not appear. Ordinarily the claim 
for maintenance would last till majority is attained, 
though long before that time many persons begin to 
earn their own livelihood. But it should be remem- 
bered that children are entitled to maintenance* only 
when they arc In want and unable to maintain them- 
selves. 

Under the Mitakshara law, which recognizes the joint 
ownership of the father and the son in ancestral pix;- 
peny,“ the son, if unable to enforce partition by reason 
of SLicli property being in any case impartible, can sue 
bis father for maintenance; and this right of the son is 
not, it seems, affected by the fact of his having attained 
maturity, or of his not being in want.*^ Where a son 
or other member of an undivided Hindu family is com- 
petent to sue for partition, a suit for maintenance will 
not lie.'* 

The father is the natural guardian of his legitimate Custody oi 
children, and is entitled to the custody of their persons 
in preference to all others until the\' attain majority.^ 

But in the case of a female child, the father’s right, as 
you have seen, ceases after her marriage, when she comes 
under the guardianship of her husband. So long as the 
father, not being himself a minor, is alive, the law dis- 


^ Prem Chand Pepara v. lloolas 
Chand Pepara, I2 W. R., 494. 
Mirakshara, Cli. 1 , see. V. 

^ flininial Bechar Singh v. 

Ganpat Singh, i? Bom., 94, follow- 
.£d in Kamcluinder z\ Sakharam, 
1 . L. I\., 2 Bom., 346. 


^ 12 Piom , 96, note. 

* Colebrooke’s l!)igest, Bk. V, 
452, 453 J Macnaghten’s Principles 
of Hindu Law, pp. 103, 104 ; l 
Strange, 71 : Jn tJu inattcr oj 
Hiinnauth Bose, i Hyde, in. 
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Lecture IV. penses with the appointment of any guardian of the 
persons of his minor children.^ 

The mother s right to the guardianship and custody 
of her children is inferior only to that of the father, 
though for certain purposes, such as giving a daughter 
in marriage, and the like, the Hindu lq,w subjects her, 
to some extent, to the control of her husband’s kins- 
men.- But a mother leading an immoral life loses her 
right. See Venkamnia v. Sav\tramvia^ 1 . L. R., 12 
Mad., 67. 

In some cases the mother may be entitled to the 
custody of the children in preference to the father. 
The nurture of children is, by nature as well as by our 
law,'^ the peculiar duty of the mother ; and so, where 
they are of extremely tender age, and the mother, in 
consequence of the father’s profligacy or misconduct, is 
compelled to live apart from him, it is as necessary for 
the children that they should be placed under their 
mother’s care as it is just to the mother that she should 
not be deprived of the .solace of having the custody of 
her children. 

On the re-marriage of the mother, the guardianship 
of her children by her deceased husband would ordi- 
narily devolve on a proper male relative of the deceased: 
hu.sband where he has not constituted her or any other 
person to be the guardian.* 

A Hindu father’s change of religion would not, how- 
ever, bar his right to the custody of his infant children, 
though, if they have attained years of discretion, their 
wishes in the matter would be consulted by the Court. ^ 


^ Act XL of 185S, sec. 27, now 
replaced by Act VIII of 1^90, 
sec. 19. 

I Strange, 72 ; Colebrooke’s 
Digest, Bk. V, 453, commentary ; 
Ram Dhun Doss v. Ram Ruttun 
Dutt, 10 \V, R., 425 ; S. Namase- 


vayam Pillay v. Annammai Um- 
inal, 4 Mad., 339, 

® Manu, IX, 27. 

* Kushali v. Rani, I. L. R., 4. 
All., 195. 

® Muchoo V. Arzoon Sahoo, 5, 
W, R., 235. 
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Where a Hindu mother had left her dauahter in Lecture IV. 
charge of a missionary and had not taken any notice of • • 

her for several years, she was held, under the circum- 
stances of the case, to have lost her right to the custody 
of the girl. Sec In the matter of Soihri, I. L. R., 

16 Rom., 307. 

The custody of illegitimate children in other systems 
of law belongs to the mother.* The rule is based upon 
obvious grounds of necessity and convenience, and 
there is no reason why a different rule should be fol- 
lowed in the Hindu law in the absence of any express 
provision to tlic contrary. 

Claims to the cu.sto<ly of minors are to be enforced 
according to the provisions of Act VI H of 1890, which 
has replaced Act JX of 1861. A claim 10 be guar- 
dian for the purpose of marriage was held to come 
within the scope of the former Act. (See In the maiier 
of the petition of Kashi Chandr.f, I. L. R., 8 Calc , 266.) 

A person who kidnaps from lawful custody a minor 
under fourteen years if a male, or sixteen years if a 
female, is liable to be punished under section 363 of 
the Indian Penal Code. 

'riiough the custody of children may sometimes be- Right to give 
long to the mother, the right of giving a son 111 adop- 
tion belongs exclusively to the father ; and if the mother 
sometimes does exercise this right, it is only with 
tile permission of her husband,*^ except in Southern 
India, where a widow’s power to give a son in adoption 
has been held to be co-extensivc with that of her hus- 
band, See Narayanasami v. Kuppusawi, I L. R., ii 
Mad., 43 ; Gnrulingastvami Ramalakshamma,, I. L. R., 

18 Mad., 53. So also the right of taking a son in adop- 
tion in the dattaka form can be exercised by a woman 

* See Stephen’s Commentary, hk. drika, I, 31. 

Ill, Ch. Ill, Vol. II, |). 309, 5th Ed. See also Kanjubai Bhagirathi- 

* Manu, IX, i68 ; Dattaka bai, I. L. R., 2 Bom., 377. 

Miinansa, i, 15 ; Dattaka Chan- 
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Lixn'KK IV. only with the permission of her husband, or, according 
T to the law in some parts of India, with the permission of 

his kinsmen after his death. ^ 

Paternal This brings us to the consideration of the paternal 

authority under the Hindu law. Much of the power 
which in advanced and well-organized society is placed 
in the hands of the State, was, in feebly-organized 
primitive society, exercised by the head of each family 
within his own domestic circle ; and accordingly, in 
ancient law, the authority of the father was almost un- 
bounded. In the Roman law it is called the patria 
potestas, and originally included the j)oiver of life and 
death.'- The Hindu law, as far as tradition tells us, was 
never so inhuman as that, though traces of the exis- 
tence of an unlimited power in other respects are still 
evident. Thus Vasistha, after premising that the son 
owes his existence to his parents, observes : “ Both 

parents have power, for just reasons, to give, to sell, or 
to desert him ; but let no man give or accept an only 
son, since he must remain to raise up a progeny for the 
obsequies of ancestors.’' ^ But you will observe from 
this very text, that ancestor-worship and the spiritual 
necessity of having a son, helped to raise the position 
of the son in the Hindu law. Other sages also have 
prohibited the sale or gift of a son.^ 

A text of Manw' says that the son is one of tlie three 
persons declared by law to have in general no wealth 
exclusively their own. But the effect of this rule has been 
more than counteracted by a text of equal authoriiy,^^ 
which declares the ownership of the father and the 
son to be equal in ancestral property. This text of 

* The Collector of Madura v, * Colehrooke’s Digest, Bk. V, 
Mutlu Kamalinga Satthupalhy, lo 273. 

\V. K. (P. C.), 17. * Colebrooke’s Digest, Bk. II, 

* Institutes of Justinian, Lib. I. Ch. IV, 7, 16. 

Til IX, and note by Sandars ; ® VIII, 416. 

Maine’s Ancient Law, p, 138. " Vajnavalkya, II, 121. 
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Yajnavalkya, which has been elaborately developed in Liamurk, IV. 
the Mitakshara,Uias for a long: time been the prevailing* ’ 

rule of Hindu law. This doctrine of equal ownership 
of the father and the son, which creates restraint on 
alienation, may not be a very convenient one in ad- 
vanced society ; but it has served to soften the rigor of 
paternal autliority under the Hindu law, and it is owing 
to this, perhaps as much as to the goodness of Hindu 
fathers, that paternal power under that law has not that 
stern character which it wears in other archaic systems, 
l^ractically, therefore, the father's power in our law is 
similar to that •under any advanced modern system: 
indeed it is not so great with us as it is under the Code 
Napoleon.- 

The Hindu father’s power over his son may be short- 
ly summed up thus : He can inflict moderate correc- 
tion with a rope or a shoot of a canc,'*^ as long as the son 
is under sixteen years ; after that age the son is to be 
treated as a friend. He can have the son in his cus- 
tody as long as the son is a minor. He has the right 
to dispose of his child in marriage during minority.^ He 
is also entitled to a share in the .son’s acquisitions.^^ But 
a great deal of the Hindu fatlier’s actual authority is 
based upon moral injunctions ; and nowhere has filial 
duty been more strictly enjoined than in the Institutes 
of Manu/’ 

I need hardly ridd that the exercise of paternal autho- 
rity is not merely allowable as a .sort of compensation 
to the father for his trouble and anxiety in bringing up 
his children, but is absolutely necessary to protect the 
interests of these last, against the errors and indiscre- 
tion of infancy. Unlike other rights, these rights of the 
father inure not so much for the benefit of the person 

‘ Ch. I, sec. V. ■* Macnagliten’s Precedents of 

See Arts. 371 — 387. Hindu Law, 204. 

* Manu, VIII, 299. * Dayabhagn, Ch. II, 65. 

" II, 227—235. 
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possessing them, as for the good of the person over 
whom they are exercised. 

In the Hindu law, the .son is as much bound to main- 
tain his aged parents, as the father is to support his in- 
fant children.^ But the obligation has been held not to 
extend to the stepson as a legal obligation.*-^ 

If the duty of supporting infant children is necessary 
to be enforced for the preservation of our race, that of 
maintaining aged parents is equally necessary to be 
enforced for its happiness. The comprehensive charac- 
ter of the Hindu law of maintenance, which extends 
its protection not merely to the wife, the children, and 
the parents, but also to a number of other relations, 
has been sometimes cried down as inevitably tending to 
foster habits of indolence and dependence. But compe- 
tent judges have justly commended it ; and apart from 
sentimental considerations, it should be borne in mind 
that it is this law and the morality by which it is sup- 
ported, that have saved our Government the trouble of 
enforcing that complicated system of poor laws, which 
is a social necessity in other countries. 

I pass over that chapter of our law which treats of 
the rules relating to the conduct of women whose hus- 
bands are away, as they are mostly in the nature of 
mere moral injunctions. It will be sufficient here to say 
that the husband is required to provide support for the 
wife, and the wife is required to reside with his or her 
own relations.'* 

Notwithstanding the strict rules about chastity and 
tlie strong condemnation of unchastity even in thought,, 
the spiritual necessity for a son has introduced into the 
Hindu law the anomalous provision of the appointment 

» Colel)rooke’.s Digest, Bk. V,77 ; * Bai Daya». Natha Goviiul LaL 

Macnaghlen’s Precedents of Hindu I. L. K., 93 Bom., 279. 

Law, 1 13 — 115. ® Colebrooke’s Digest, Bk. IV. 

Subbarayana v. Subbakka, I. Ch. II, sec. H. 

L. R., 8 Mad., 237. 
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of a wife to raise up offspring in the event of the hus- Lectuue 
band’s incapacity or death.^ This provision is not pe- 
culiar to the Hindu law, but is to be found in other 
ancient codes, such as the Jewish.- The son thus pro- 
duced is called the kshetraja son, or the son of the wife, 
and is one of the twelve kinds of sons enumerated by 
the sages ; and in ancient times he was entitled to a 
.shave of the heritage.^ The practice was strictly guard- 
ed by rules, anci was never allowed to be made a source 
of sensual gratitication ; and in Manu’s time, though- 
permitted, it was greatly discountenanced.'*' In the pre- 
sent age it is alk^gclher forbidden;^ and it exists in cer- 
tain places, such as Orissa, only as a local custom.*^ 

i Colebrookc’s Di-est, lik. IV, * Mann, IX, 5S-6S ; V, 156- 
Ch. IV, sec. I ; Rk. V, Ch. IV, 166. 
sec. IV. * General Note to Manii. 

Deuteronomy, XXV, 5—10. ^ Macnaghicn’s Principles of 

* Manu, IX, 158—1( 0, 164, 165, llimUi Law, p. 102 {3irl td.) *, iiwto 
i8o. to Mussumat Siitputtce v. Indra- 

mind Jha, 2 8el. Rep., 224(new ed.)^ 
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DISSOLUTION OK MAlLRIA(;.E~-\\TDO\VIIOOD. 

Diualioii of the conjugal relation — Divorce — Its din'eront forms — Its 
eflects -Divorce when allowahle — Grouiuls of divorce in ditl'erent. 
systems of l.iw — Divorce iri the ordinary sense ivihnown to the Hin- 
du law — Divorce allovvcil hy custom in some cases — Gr<nind.s of such 
divorce — Dislinciio i between divorce and dissolution <jf n)arriage in 
Ifindii law — and between desertion and superse^ision- -Judicial .sepa- 
ration "Grounds which justify .':u[>orsession — Grounds which justify 
desertion of a wife - Grounds which justify desertion of the Ijuslmnrl 
-Change of religion, a gnmnd of desert ion —Act XXI of 1866 — 
Position of the wife who deserts, or is tlcserted l>y, her husband — 
l\)siiion of the woman whose marriage is void ah initio — Widowhood 
— Ihaies of the widow — Sati — Origin of the practice “ Supposed 
vaidtka authority for it— Duties of a widow surviving her htisband — 
idgitls of the wdclow — Maintenance — Amount of maintenance - 
Widow^'s maintenance how far a chaige on her hushantrs e.slaie — 

Heir nut liaide fur widow ’s contracts for necessary sufiplies Widuw 

entitled to maintenance though not living it) her husbamrs Ijouse — 
Widow h'(j\v far entitled to maintenance from relations oilier than Iier 
husband's Iteirs— Right to maintenance not saleable— Maintenance 
foifeitcil for unchastity “Siiil.s fur maintenance -Widow entitled 
to reside in the family dwclling-hv)use — She is cMilitled to a share on 
parliiion — Widow entitled to inherit in certain cases— But she tabes 
a <|ualilie.d estate— Succession of several widows — Perpetual widow- 
hood -Act XV of 1856. 

Having considered between what parties and in what 
modes marriage may be contracted, and what rights and 
duties arise out of it, i come now to consider how, if at 
all, the contract may be dissolved. I may here premise 
a few general observations before entering into the de- 
tails of the Hindu law on the subject 

Excepting the Mahomedan law, which sanctions tem- 
porary marriages, no other polished system of law 
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permits parties to settle for themselves the duration of Lfctctre 
their conjugal relation. Tlie duration is fixed for them ’ • 

by law, and is in most civilized countries the period of 
their joint lives. Our system goes further, and in^iin- 
tains that, as regard.s the woman, even the death of lier 
husband does not di.ssolvc the marriage-tie. Such being 
the spirit of our law, a contract between the parties to a 
marriage to the effect that their marriage would become 
dissolved on the happening of any specified contingency, 
has been declared to be void, as being opposed to the 
policy of that law.‘ 

The reasons Rn* making marriage a life-long union are 
obvious. Man may contract a temporary inarria.:e for 
the gratification of a transient passion ; but to the 
woman the i)leasurcs of matrimony are soon followed 
by the cares of maternity ; and if she is not able to 
reckon with certainty upon the help and co operation 
of her husband, her condition, as well as that of her 
infant child, woiiKl be really miserable. This co-opera- 
tion, which the i)roper care and nurture of a sinL:le child 
would necessitate for a number of years, would have to 
be prolonged indefinitely by the births of successive 
children, till at last neither party would have much 
inducement to separate from the other. Thus ordinary 
foresight would show that marriage for life is the best 
form of marriage. J3ut as the best interests of society 
are here involved, lest that foresight be ever blinded 
by the impulse of passion, the law interposes in most 
countries, and declares marriage to be a union for life. 

But though this may be a very wholesome rule in DivDico Its 
general, exceptional cases may arise in which the con- 
tinuance of the union would be a source of lasting 
misery to either or both of the parties. To meet these 
contingencies, divorce in some form or other is pre- 
scribed by most systems of law. The different forms 


Sectaraui 7'. MussaiiuU Aheeree Heeranee, 20 \V, R., 49. 
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1.ECTURE V. of divorce may be classed under either of two heads, — 
first, dissoiution of marriage ; and second, separation of 
the liusband and wife in bed and board, their marriage- 
tie still subsisting. The former is resorted to when 
owing to some circumstance affecting the validity of 
the marriage, or owing to disagreement of a lasting 
nature between the parties, it is thought improper that 
they should continue as husband and wife ; while the 
latter is the remedy in cases in which, owing to some 
present cause of disagreement, such as ill-treatment or 
the like, it becomes necessary that the parties should 
live separate, though there may be hope of future 
reconciliation between them. The former mode has 
been called divorce d vinculo inatriinonii, or divorce 
simply, or dissolution of marriage ; and the latter has 
been styled divorce dmensa et ihoro, or judicial separa- 
tion. 

Its effects. In the former case, the effect of divorce is to dissolve 
the marriage-tic completely, and to leave the parties 
free to marry again ; and when the ground of the divorce 
is the invalidity of the marriage, its effect is to declare 
the marriage void ab initio^ and, except for some pur- 
poses in certain cases, to bastardize the issue of such 
marriage. In the latter case, the effect is to permit the 
husband and the wife to live separately, and to prevent 
cither party from enforcing restitution of conjugal rights 
against the other ; though, if they both agree, there 
would be no bar to their living together again as man 
and wife. 

Divorce when The grounds upon which a marriage may be declared 

allowable. initio, depend upon the rules relating to the 

qualifications of parties to marriage, and the formalities 
required for contracting it, in each particular system. 

The determination of the proper grounds for allowing 
dissolution of marriage not void ab initio^ is one of the 
most difficult problems for the legislator. If, on the 
one hand, to deny divorce universally would involve a 
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grievous wrong to individuals in some cases, on the Lkcturk V. 
other hand, to allow it freely would be equally grievous ^ 
in its consequences to society ; for it needs hardly to be 
pointed out that it is upon the indissolubility of marriage 
that the integrity of the family, the proper rearing of 
the next generation, and the cultivation of domestic 
virtues depend.. The grounds which arc usually insist- 
ed upon as justifying divorce, may be classified under 
two heads, — namely, consent of both parties, and mis- 
conduct of either or of both. At first sight, tlie former 
ground seems to be so natural and so little open to objec- 
tion, that one is* apt to wonder why it has not been uni- 
versally adopted, and why, on the contrary, collusion 
between the parties should form a ground for rejecting an 
application for divorce.^ The propriety of allowing 
divorce upon con.sent of both parties has been discu.sscd 
at some length by Jeremy Bentham in his Principles of 
the Civil Code,2and his opinion is decidedly in its favour. 

It would carry me much beyond the scope of the present 
lecture to examine the question in detail. Generally 
speaking, one reason why this ground of divorce, which 
is apparently so unobjectionable, is rejected in most 
systems, is, because it is thought that the disagreement 
and the consequent separation which we may bring 
about by our own choice, may as well be prevented by 
some care and sclf-sacrifice on our part, if we know that 
there is no choice in the matter. Another reason is, that 
it is apprehended, that marriage will be thoughtlessly 
contracted if it can be dissolved by mutual consent. The 
admissibility of the grounds of the latter class rests 
upon a very different consideration. When the conduct 
of either of the parties has been such that it would be 
cruel to the other to allow the matrimonial relation to 
subsist between them, divorce is the only remedy for 


‘ See for instance Act IV of 1869, 
5ec. XIIL 


‘ Ch, V, sec. II. 
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the wrong. But it ought to be granted only at the in- 
stance of the wronged party, and the misconduct for 
which it sliould be granted, ought to be such that no 
one would be likely to permit it to be imputed to him 
merely for the purpose of obtaining divorce. Ir is upon 
grounds of the latter class — that is misconduct of the par- 
ties, — that divorce is allowed in most civilized countries. 

The Roman law allowed divorce by the mutual con- 
sent of parties, or at the choice of cither of them if the 
other was guilty of conjugal infidelity.^ The Mahomedan 
law goes further, and permits divorce, not only by the 
consent of both parties, but also at tlfb mere will and 
pleasure of the husband." The Code Napoleon allows 
divorce by mutual consent in a certain limited class of 
cases under very stringent restrictions. It also authorises 
divorce on the ground of adultery by the wife, or by the 
husband if he keeps his concubine in the common 
dwelling-house ; or of ill-treatment ; or of condemnatior) 
of either party to an infamous punishment.'^ By the law 
of Scotland cither spouse can divorce the other on the 
ground of adultery or wilful desertion.^ By the English 
law and the Indian Divorce Act (IV of 1869) for Chris- 
tians, divorce can be obtained by the husband on the 
ground of adultery by the wife ; and by the wife on the 
ground of adultery by the husband, coupled with certain 
aggravating circumstances such as incest, cruelty, or the 
like.'"' The Indian Act also allows the wife to obtain a 
divorce on the ground of her husband’s change of 
religion and subsequent marriage with another woman. 

You will ob.serve that, while conjugal infidelity in the 
wife is always a ground of divorce in all these systems, 
the same offence in the husband would not, according to 

^ Sanclars’s Justinian, Lib. I, Tit. * Mackenzie’s Roman Law, 4lh 
X, 12, note. ed., p. 128. 

* Hedaya, Grady’s edition, pp, ® Stephen’s Commentaries, Vol. 

72, 1 1 2. II, pp. 291—294, 5th ed. ; Act IV 

* Arts, 229—233. of 1869, sec. X. 
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some of them, authorize divorce, unless it is coupled LfeC TURK v. 
with some aggravating circumstance. Morally the • * 

offence is the same by whichever party it is committed ; 
but from a social point of view, the consequences of 
infidelity in the wife are far more seriously embarrassing 
to the matrimonial union than those of infidelity in the 
husband ; and this seems to be the only ground of jus- 
tification for this unequal legislation. 

The provisions of the Hindu law on this important Divorce in the 

. ^^11 ordinary s(;nse 

subject are not altogether satisfactory. By that law, unknown to 
marriage is regarded as a sacrament and an indissoluble 
union ; and accordingly Manu declares,^ Neither by 
sale nor desertion, can a wife be released from her hus- 
band ; ” and in another place he says, — “‘Let mutual 
fidelity continue till death;' this in few words may be 
considered as the supreme law between husband and 
wife.” - So far our law deals equally with both parties. 

But it goes further. While, as you have seen, it allows 
a man to have a plurality of wives, it forbids the second 
marriage of a woman even after the death of her first 
husband. It is true that some authorities permit a 
woman to take a second husband under certain circum- 
.stances. Thus Parasara in his celebrated text declares 
— “ If the husband be missing, or dead, or retired from- 
tlic world, or impotent, or degraded, in these five cala- 
mities a woman may take another husband.”® And 
Narada^ and Devala'*^ lay down rules to the same effect. 

But these rules, either like the practice of raising up issue 
by a kinsman on an appointed wife, relate to a primitive 
stage of Hindu society in which rapid multiplication of 
the race was deemed an important object, or they merely 
show the existence of some difference of opinion among 
the Hindu sages on a point on which absolute unanimity 

' IX, 46. ♦ XII. 97-101. 

® IX, lOl. * Cole brook e’.s Digest, Rk. IV,. 

® Ch. IV, quoted' in Vidyasagara’s 151 — 153. 

Marriage of Hindu Widows, p. 7, 

13 > HL 


12 
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Lecture V. of opinion can hardly be expected. The prevailing 
^ sentiment of Hindu society has for a long time been 

repugnant to the second marriage of a woman. Manu 
says ; “ The holy nuptial texts are applied solely to 
virgins/ and nowhere on earth to girls who have lost 
their virginity ; since those women arc in general ex- 
cluded from legal ceremonies.”^ And in another place 
he declares : “ Nor is a second husband allowed in any 
part of this code to a virtuous woman.” ^ Indeed a 
twice-married woman (punarbhu) and a disloyal wife 
{szmirhii) are considered as belonging to classes not 
very far removed from one another. Thus Narada says 
‘‘ Others are women who had a different husband 
before (parapurva) ; they are declared to be of seven 
kinds, in order as enumerated : among these, the twice- 
married woman is of three descriptions, and the disloyal 
wife of four sorts.” 

Their husbands are, according to Manu, *to be avoid- 
ed with great care their children, says Harita, ‘should 
not be admitted to social meetings neither they, nor 
their daughters, are to be taken in marriage / and their 
sons, called the paunarbkava^ though formerly allowed 
to inherit in default of legitimate sons, as coming under 
one of the twelve descriptions of sons,® are in the present 
age declared unfit to have any share of the heritage.'*^ 
Thus, while the practice of polygamy renders dis- 
solution of marriage unnecessary for the husband, the 
prohibition of the second marriage of a woman renders 


^ The word in the original is 
which has been explained 
to mean ‘a girl not deflowered, nor 
given in marriage.’ See Cole- 
brooke’s Digest, Bk, IV, i68, com- 
mentary. 

» vrii, 226. 

• V, 162. 

^ XIL 46—54. 

• III, 166. 


• Colcbrooke’s Digest, Bk. IV, 
162. 

^ /Ificit 165. 

® Manu, IX, 158 — 160. 

® General Note to Manu, VI, 8 ; 
Datlaka Mimans^i, I, 64 ; sec also 
Mohun Singh v. Chumun Rai, i Sel, 
Rep., 37 ; Vcncatachella Chetty v. 
Tarvatham, 8 Mad,, 142. 
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divorce useless for the wife. Accordingly, as a rule, Lkcturk V, 
divorce in the ordinary sense of the word has been un- • 

known in Hindu society. 

Sir T. Strange says' that the right of divorce in the 
Hindu law is marital only ; but this is not correct. If 
by divorce is meant dissolution of marriage, it is not 
obtainable even by the husband, for, according to Manu 
(IX, 46), a wife can never be released from her husband; 
and if by the right of divorce is meant the right of 
either spouse to desert or to live separate from the 
other, such right, as you will presently see, belongs, 
under certain circumstances, to the wife as well as to 
the husband. 

But though not allowed by the general Hindu law, Divorce allow 
divorce and re-marriage of a divorced wife arc in some 
cases permitted by custom.^ Such custom, however, 
prevails only among the inferior classes, especially in 
the Bombay Presidency and disputes concerning this 
subject are generally settled by piincJmrets or caste as- 
semblies. But it has been held that the Courts are not 
bound to recognize the authority of the caste to declare 
a marriage void, or to give permission to a woman to 
re-marry.* 

The ground upon which such divorce is most com- Grounds of 
monly granted, is the mutual consent of the husband 
and the wife, tl\c former granting the latter a char chitti 
or letter of release.'^ And the Madras High Court has 
held that there is nothing immoral in a custom allowing 
divorce by mutual consent, (See Sankaralingain v. 

Subbon^ I. L. R., 17 Mad., 479)’ Other grounds are men- 
tioned by Steele® as justifying divorce among the inferior 
castes in Bombay, and these grounds are, impotence of 
the husband, continual quarrel, habitual ill-treatment, 

^ I Strange, 52. « Reg. v. Sambhu R.aghu, I.L.R,, 

• See Kudomee Dossce v. Jolec- i Rom,, 352. 
ram Kolila, I. L. R., 3 Calc., 305, •’ Steele, p. 169. 

" * Strange, 52. « Jhid, pp. 168, 169. 
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Lrcujuk V, and any irregularity rendering the marriage ab initio 
' null and void. Our Courts have accordingly held that 

with some castes divorce is allowable in case of ill- 
treatment.^ 

But the prevailing practice has been not to recognize 
the validity of any divorce obtained without the consent 
of the husband. In Reg. v. Katsan Goja^ which is 
the leading case on the point, the prisoner, Karsan Goja, 
had married and cohabited with one Rupa, a married 
woman who had repudiated her former husband without 
his consent. Thereupon Karsan was tried for adultery, 
and Rupa for marrying again in her husband’s lifetime, 
and their defence was, that by the custom of their caste, 
a woman might, without the consent of her husband, 
leave him and contract a valid marriage, called natra, 
with another man. They were both convicted, and the 
High Court of Bombjiy, in upholding the convictions, 
observed : We arc of opinion that such a caste custom 
as that set up, even if it be proved to exist, is invalid, as 
being entirely opposed to the spirit of the Hindu law ; 
and we hold that a marriage entered into in accordance 
with such a custom is void.” The same principle has 
been followed in several subsequent cases.'* 
oiMinction;bc* Thougli the Hindu law does not allow divorce, it is 
not so Unreasonable as to compel married parties to live 
together as man and wife under all possible circum- 
stances, In certain cases, as you have seen already, 
either spouse is permitted to resist the claim of the 
other for restitution of conjugal rights. This separation 
called in Hindu law desertion {tyaga)^ differs from divorce 
as ordinarily understood, in this, that however grave or 


* See Kaseeram Kriparam v. 
Umbaram Ilurree Chand, i Borr,, 
387 ; Kasee Dhoollub v. Rutlun 
Baee, ihid^ 410, cited in i Motley’s 
Digest, 289, pls« 14, 14a. 

* See Dyaram Dooluhh v. Baee 
Uniba, 3 Motley’s Digest, 181, pi. 


I ; I VV. & B., 92. 

® 2 Rom., 1 17. 

^ Kheiiikor v. Umia Shankar, 10 
Bom., 381 ; Rahiv. Govind, I.L. K., 
I Bom., 116; Naraynn Bharthi v. 
Laving Bharthi, I. L. R., 2 Rom., 
140. 
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permanent the cause of the desertion, and however Lecji re V. 
solemnly and irrevocably it rnay take place, it can never 
have the effect of dissolving the marriage-tie complete- 
ly, so long as both parties remain Hindus.* 

Supersession of one wife by another, which is not un- ixnwfen 

. , ... dosorlion 

frequently a motive for divorce in monogamic societies , sup<.irs{*ssio?». 
differs from desertion under the Hindu law in this, — that 
the superseded wife does not lose her claim for restitu- 
tion of conjugal rights, nor indeed any of her rights as 
wife. 

Yajnavalkya declares: *H3ut a superseded wife must 
be maintained, ^se a great offence is committed.’^ 

And Vijnaneswara commenting on this text observes ; 

Though superseded by another wife, she must be 
treated with courtesy, and receive gifts and respect as 
bcforC; 

Where a wife is deserted for any cause not affecting 
her caste, or the validity of her marriage, and the deser- 
tion is in consequence not irrevocable in its nature, such 
desertion resembles what is called judicial separation in 
other systems. 

Polygamy being generally permitted, any enquiry Gromnis wfii-h 
into the grounds which Justify supersession, would be ' 

mere matter of curiosity, Manu has the following rules 
on the subject: 

“A wife who drinks any spirituous liquors, who acts 
immorally, who shows hatred to her lord, who is incurably 
diseased, who- is mischievous, who wastes his property, 
may at all times be superseded by another wife. 

“ A barren wife may be superseded by another in 
the eighth year ; she whose children are all dead, in 
the tenth ; she who brings forth only daughters, in the 
eleventh ; she, who speaks unkindly, without delay. 

But she who, though afflicted with illness, is beloved 


^ See Manu, IX, 46. ^ Mitaks^hara, Acharadhyaya, leaf 

* 1, 74’ 9 (Sanskrit). 
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and virtuous, must never be disgraced, though she may 
be superseded by another wife with her own consent/’^ 

You will here observe that by permitting the immedi- 
ate supersession of a wife who speaks unkindly, Manu 
has practically permitted supersession in all cases. 

The consideration of the grounds which justify deser- 
tion is of much greater importance in practice. I have 
to some extent already touched upon them when con- 
sidering the subject of restitution of conjugal rights. 

A wife may be always deserted for conjugal infidelity. 
Manu says, “ That a woman who follows her own will 
should be forsaken, is ordained by the* law; but let not 
a man slay his wife, nor mutilate her person : Vivaswat 
declared that a woman wilfully disloyal should be 
forsaken, not slain, nor disfigured ; a man should avoid 
the slaughter of womcn.*’^ 

A man may also forsake a wife who treats him with 
aversion,^ or who is disobedient and self-willed,^ or who 
commits any sin in the first degree^ (such as killing a 
Brahmana, drinking forbidden liquor, stealing gold, &c.®) 
In this last case, under the old Hindu law, the delin- 
quent used to be formally degraded and excommunicat- 
ed, and thenceforth, till expiation, to be regarded as 
civilly dead.^ Hindu society is become more tolerant 
now, and this practice of formal excommunication is 
falling into disuse ; and indeed, upon a literal construc- 
tion of Act XXI of 1850, section i, which provides that 
loss of caste or excommunication shall no longer 
occasion any forfeiture of rights, it might seem as if a 
degraded or excommunicated wife was not any longer 
liable to be deprived of her conjugal rights. But this 
Act must receive a more limited construction in order 

* IX, 80 — 82. ® Yajnavalkya, I, 72. 

' ColebrooUe’s Digest, Bk. IV, " Yajnavalkya, III, 227 ; Manu, 
So. XI, 55. 

=* Manu, IX, 77. ’ Manu, XI, 1S2 — 186, 189. 

* Colebrooke’s Digest, Bk. IV, So. 
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to be reconciled with reason and justice. As has been LEgroRE^V. 
well observed in MucJioo v. Arsoon Sa/ioo,^ though a 
person who is excommunicated is not on that account 
to be deprived of his or her rights, yet such person 
must not be empowered to deprive others of their right 
to the freedom of conscience, and the liberty of withhold- 
ing communion with interdicted persons. 

There is one other class of grounds which ought to 
be noticed, and which not only justify but necessitate 
desertion of the wife. If the wife is related within the 
prohibited degrees, or if she belongs to the same gotra> 
she is required fo be forsaken as soon as the fact is 
discovered, and the husband is required to perform 
penance. ^ 

It remains now to see on what grounds a husband whiob 

may be deserted. As a rule, “ though unobservant of of 
approved usages, or enamoured of another woman, or 
devoid of good qualities, yet a husband must be con- 
stantly revered as a god by a virtuous wife.*’ Such is 
the law laid down by the highest authority.’* But the 
same authority has also said : 

“ But she who is averse from a mad husband, or a 
deadly sinner, or an eunuch, or one without manly 
strength, or one afflicted with such maladies as punish 
crimes, must neither be deserted nor stripped of her pro- 
perty.” ^ This text, however, does not, as Macnaghten'* 
thinks, authorize desertion of the husband under the 
circumstances mentioned. For what Manu excuses here 
is aversion, which, according to Kulluka and Jagannatha,® 
means want of diligent attention, not absolute desertion. 

There are passages in the writings of the sages which 
are more directly in point. Thus Devala says ; “A hus- 


^ 5 W. K., 235. ’ Manu, V, 154. 

* See Kulluka Bhatta\s Com- * Manu, IX, 79. 

mentar}^ on Manu, III, 5 and ii ; * Principles of Hindu Law, p. 62. 

and Udvahatattwa, Instil iiles of * Colcbrooke's Digest, l>k. IV, 

Kaghunan laua, Vol. II, p. 82. 57, coiuineiUary. 
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Lkcture V. band may be forsaken by his wife, if he be an abandoned 
' sinner, or an heretical mendicant, or impotent, or degrad- 

ed, or afflicted with phthisis, or if he have been long ab- 
sent in a foreign country ; ” and he goes even further and 
ordains, that in these cases the wife may take another 
husband for the sake of obtaining progeny, not through 
female independence.^ And Parasara and Narada (in 
the texts referred to above^) by allowing a woman to 
take a second husband if the first be impotent, or 
degraded, or retired from the world, or long absent, 
a fortiori, permit desertion of the husband in such cases. 

The periods of absence which would "justify desertion 
in different cases are also laid down by Devala,® being 
eight, six, four, and (presumably) two years, for the 
sacerdotal, military, commercial, and servile classes, 
respectively, or half the period in each case where the 
wife has borne no child. I may here observe that, by the 
English law^ and by Act IV of 1869 (section 22), 
desertion for two years is made a ground for judicial 
separation. According to Manu and Vasistha, however, 
an absent husband is not to be deserted by the wife ; 
but she is to follow after she has waited for some time.® 
The re-raarriage of the wife, which is allowed by 
Devala, Parasara, and Narada, being generally held to 
be prohibited in the present age, the rules authorizing 
the desertion of her husband have become obsolete for 
want of sufficient lawful inducement for such desertion ; 
and the only grounds which, according to the opinion 
of modern writers,*" and the prevailing sentiments and 
practice of Hindu society, justify desertion of the hus- 
band, are his degradation and loss of caste. 

* Colebrooke’s Digest, Bk. IV, ® Colebrooke’s Digest, ‘Bk. IV, 

iSL ^52- 154, TISS- 

* See afih'y p. 177. " See Shama Charon’s Vyavastha 

^ Colebrooke’s Digest, Bk. IV, Darpana, pp. 677, 678. 

153* ’ Colebrooke"s Digest, Bk. IV, 

^ Stephen’s Commentaries, Vol, 58 j Steele, 32. 

II, p. 292 (5th ed.) 
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The above rule calls for some explanation. You may Lecture V. 
ask, what offences lead to degradation or loss of caste. 

The answer to this is not very easy. It is true that 
these offences are enumerated by Manu^ and Yajnaval- 
kya® with sufficient minuteness ; but many of them 
would hardly be considered as offences in the present 
altered state of Hindu society. As specimens of the 
law on the subject, I may quote the following texts of 
Mann, which enumerate some of the graver offences ; — 

“ Killing a Brahman, drinking forbidden liquor, steal- 
ing gold from a priest, adultery with the wife of a father, 
natural or spiritual, and associating with such as commit 
those offences, wise legislators must declare to be crimes 
in the highest degree.’’ (XI, 55.) 

“False boasting of high tribe, malignant information 
before the king, of a criminal who must suffer death, or 
falsely accusing a spiritual preceptor, are crimes in the 
second degree, and nearly equal to killing a Brahmana.” 

(XI, 56.) 

“ Carnal commerce with sisters by the same mother, 
with little girls, with women of the lowest mixed class, 
or with the wives of a friend, or of a son, the wise must 
consider as nearly equal to a violation of the paternal 
bed.” (XI, 59.) 

Most of those offences are expiable by penance, and 
after expiation, a sinner is allowed to mix in society, and 
he would therefore, it seems, be entitled to claim resti- 
tution of conjugal rights.^ But the gravest offences, 
such as violation of the paternal bed, and the like, can 
be expiated only by death.^ It is difficult to say, how- 
ever, which of these offences require expiation at the 
present day to prevent degradation or loss of caste. 

So long as a man, however vicious or abandoned he 
may be, is not formally excommunicated, he would, it 


‘ XI, 55 - 71 . 

* III, 227—233. 


* Manu, XI, 190. 

* Manu, XI, 100—104, 
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i.KXTL KK V. seems, be entitled to claim the conjugal society of his 
* * wife. And even, after formal excommunication, he 

would not necessarily forfeit his marital rights. ’For, 
as the propriety of every excommunication is open to 
be questioned before a Court of Justice,^ the mere fact 
of degradation from caste would not disentitle a man to 
claim restitution of conjugal rights, unless such degrad- 
ation be for a cause which the Courts would accept as 
legitimate. 

Among other causes which justify desertion of the 
husband by the wife, may be mentioned cruelty of the 
husband, and his labouring under loathsbme and conta- 
gious disease.^ These have already been considered in 
the preceding lecture. 

cimngo of roii- Change of religion in either spouse would justify deser-? 

jjion a fji’oiinti ^ * j ^ 

for closorlion. tion by the other, and Act XXI of 1850, as I have already 
explained, would not interfere with such desertion.^ In 
such cases, the convert partner is regarded in Hindu 
law as civilly dead.** But that is so only as regards the 
convert’s civil rights ; and there is no authority in Hin- 
du law for the position that a degraded person or an 
apostate is absolved from all civil obligations incurred 
before degradation or apostacy. The case of Rahmed 
V. Rooky a Beebee (i Norton’s Leading Cases, p. 12), 
which seems to support the opposite view, has been 
dissented from in later cases, in which it has been held 
that change of faith in either spouse does not of itself 
dissolve a marriage contracted by the parties while 
both were Hindus. See The Government of Bombay v. 
Ganga^ I. L. R., 4 Bom., 330; Administrator- General 
of Madras v. Anandachari^ 1. L. R., 9 Mad., 266 ; In the 

' G'rpal Giirain v. Ginain, 7 W. Bhikn Kalliranji, 5 Bom., A. C. J., 
R-f 299 ; see also Sudaram Patio 209. 

V. Soodha Ram, 11 W. H., * See Miichoo o. Arzoon Sahoo, 

457- 5 W. R., 235. 

* See Yamuna Bai Narayan ^ Rahmed Beebee v. Rookya 
Moresbvar Pendse, I. L. R., i Beebee, i Norton’s Leading Cases 
Boin., 164; Bai Prtm Kuvar v. on Hindu Law, 12. 
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matter of Ramkitmari, I. L. R., 18 Calc., 264. There is V. 

one other case which requires to be noticed, namely, that 
of Sznavitnal v. The Administrator-General of Madras^ 

1 . L. R., 8 Mad., 169, in which it was held that where a 
Hindu husband became a convert to Christianity and 
then died, his marriage with his Hindu wife had become 
dissolved, and she was not entitled to inherit his estate 
as his widow. But this decision is opposed to the cases 
cited above. In the converse case, which is extremely 
rare, of a Hindu convert to Christianity or other hrith, 
returning back to Hinduism on performance of the 
necessary expieftion, it has been held that the Hindu law 
would altogether ignore the marriage of the party, 
contracted while a convert, and would authorize his 
marriage with a Hindu wife.^ This decision, we are told 
by Sir Henry Maine® in his speech on the Bidian 
Divorce Bill, has been the cause of the insertion of the 
provision in Act IV of 1869 (section 10) to the effect 
that a Christian wife may obtain divorce from her hus- 
band by reason of his change of religion and subsequent 
marriage with another woman. But upon the question 
whether Act IV of 1869 ^PPly ^ Hindu marriage 
after the subsequent conversion of both the parties to 
Christianity, the authorities are conflicting, the Bengal 
High Court answering it in the affirmative, and the 
High Court of Madras taking the opposite view. See 
Gobardhone v. Jasodamani, I. L. R., 18 Calc., 252 ; Tha- 
pita Peter V, Thapita Lakshmi, I. L. R., 17 Mad., 235. 

Act XXI of 1866 has made some important provisions 
for dissolution of marriage when either spouse becomes 
a convert to Christianity. It authorizes the convert to 
sue his or her non-con verted partner for conjugal 
society, and it gives the latter the option of agreeing or 
refusing to cohabit with the former ; and in case of his 

^ 3 Mad. (Criminal Cases), App, ® See Supplcincnt to the Gazette 
ii* of India for March Cth, 1S69, 

p. 205. 
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Lkciure V. 

f * 


Position of the 
wife who de- 
serts or is de- 
serted by her 
husband. 


or her refusal on the ground of change of religion, it 
directs the Court to declare the marriage dissolved. 

The position of the wife who lawfully deserts her hus- 
band, or is lawfully deserted by him, is in some respects 
rather anomalous. So long as both parties remain Hin- 
dus, desertion does not dissolve their marriage.^ 

In the case of desertion of the husband by the wife, 
she must remain under the care of her grown-up sons, 
if any, or under the care of other kinsmen ; for her state 
is one of perpetual tutelage.^ As a rule, she is entitled 
to maintenance from her husband. Where degradation 
of the husband is the cause of desertion, the Hindu law, 
which excludes the degraded husband from inheritance, 
imposes upon the person taking his share of the patri- 
mony the obligation of maintaining his wife if chaste f 
and now as by Act XXI of 1850 degradation or loss of 
caste no longer occasions any forfeiture of rights or 
property, it would follow that the wife is entitled to 
maintenance from her degraded husband, though she 
may not live with him. 

When change of religion by the husband is the cause 
of desertion, the case seems to stand on somewhat 
different grounds. Change of religion, as observed by 
the Judicial Committee in A bra/iam v. Abraham,^ would 
release the convert from the trammels of the Hindu law, 
and his rights and duties would have mainly to be de- 
termined by the law of the sect to which he becomes a 
convert ; an<l such law in some cases, as where the con- 
version is to Mahomedanism, would declare the former 
marriage dissolved.^ Nevertheless, the adoption of a 
new religion ought not to have the effect of sweeping 
away all existing obligations. Considering that, by 
Act XXI of 1850, the Hindu convert is no longer to be 
deprived of his rights or property by reason of change 

^ Manu, IX, 46. Dayabhaga, Ch. V, 19. 

> Manu, IX, 3. * i W, R. (P. C.), 5. 

* Mitakshara, Ch. II, sec, X, 14, * See Hedaya, I 5 k. II, Ch. V. 
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of faith, and considering the feelings and the helpless Ekctokk v. 
condition of the Hindu wife, and the prohibition 
against her re- marriage, it would be a matter of ex- 
treme hardship if she is to be deprived of her right 
to claim maintenance from her husband, whom, owing 
to her religious feelings, she may be obliged to forsake- 
The question is not one of Hindu law, but nvolves 
important general principles. The decision of the Mad- 
ras High Court reported in 4 Mad. H. C. Rep., page iii, 
may be referred to, as favouring the wife’s claim in 
such cases. 

The case of conversion of the husband to Christianity 
has been expressly provided for by the Legislature. 

You have seen that the convert husband may, under 
Act XXI of 1866, sue the Hindu wife for conjugal 
society, and in the event of her persistent and voluntary 
refusal to cohabit with him on the ground of his change 
of faith, a decree may be passed declaring their mar- 
riage dissolved. After such decree, the wife, it seems, 
can have no claim for maintenance against her husband. 

The Act, however, on the whole, deals equally with 
both partie.s, and it contains the following important 
provision : — 

“ When any decree dissolving a marriage shall have 
been passed under the provisions of this Act, it shall be 
as lawful for the respective parties thereto to marry 
again as if the prior marriage had been dissolved by 
death, and the issue of any such re-marriage shall be 
legitimate, any Native law to the contrary notwithstand- 
ing : Provided always that no minister of religion shall 
be compelled to solemnize the marriage of any person 
whose former marriage may have been dissolved under 
this Act, or shall be liable to any suit or penalty for 
refusing to solemnize the marriage of any such person.” 

(Section 19 .) 

This, you will observe, is the only case in which a 
Hindu wife can obtain a complete divorce, being per- 
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LiiiM u UK V. mitted not only to forsake her husband, but also to con- 
^ tract a valid and legal re-marriage. But as such marriage 
* cannot possess the sacramental character of the nuptial 

rite in the eye of the Hindu, and as the reproach of 
being a twice-married woman would still attach to the 
wife, this permission of re-marriage is seldom if ever 
availed of. 

A wife deserted by her husband is still entitled to 
some maintenance, even when the cause of desertion is 
her infidelity to the marriage-bed. But in this last- 
mentioned case, her maintenance is limited to what has 
been called ^starving maintenance^ being mere food and 
raiment,' and is allowed only when she ceases to live in 
adultery. 

If she is deserted by reason of her degradation she is 
directed to dwell in a hut near the family house.® When 
her change of religion is the cause of desertion, she 
would no longer be bound by the rules of the Hindu 
law, and her legal position is to be determined by the 
law of the sect to which she becomes a convert^ If she 
embraces Christianity, the provisions of Act XXI of 
1866 would enable her to marry again, after obtaining 
a decree for dissolution of her former marriage, 
nosition of the The position of the woman whose marriage is void ab 
viitio, sccms to be singularly unfortunate under the 
void a# i-iinclu law. The causes which render a marriage void 
nb initio are,' first, difference of caste in the contracting 
parties ; and second, identity of gotra, or relationship 
within the prohibited degrees. In the former case, ac- 
cording to some authorities, if the error is discovered 
before garhhadhana, the girl is to perform expiation, and 


^ See Colcbrooke*s Digest, Bk. 
IV, 81—83 ; Honanuna Timan* 
naBhal, 1 . L. R., l Rom., 559, dis- 
scnlecl from in Vahi v. (Janga, I. L. 
R 7 Horn. , 84 : but sec Ramanath v. 
Kajanimani, I. L. R,, 17 Calc., 679. 


* Manu, XI, 189. 

* See Rahmcd Beebee v. Rooky a 
Bcebec, l Norton’s Leading Cases 
on Hindu Law, 12. But see also 
Jn the matter of Ramktmariy I. L. 
R., 18 Calc., 26j^, 



POSITION OF A WOMAN WHOSE MARRIAGE IS VOID. I9I 


may be married again ; but after garbhadhana^ she is no Licciurk V. 
longer eligible for re-marriage, and if of a lower caste, she . 
is liable to be repudiated by her husband, though she is 
entitled to be maintained, and her issue would be consi- 
dered illegitimate.^ In the latter case, on the error 
being discovered, the husband is directed to perform 
penance and repudiate the wife ; but he is required to 
support her.‘^ Her re-marriage, however, is nowhere 
allowed, even though the repudiation take place before 
consummation. The doctrine of the Hindu law is, that 
a girl is blemished by the mere ceremony of marriage, 
and if married again, the reproach of being a twicc-mar- 
ried woman (pnnarbhu) would attach to her, even if she 
be a virgo mtacta? This is hardly just. Even the vir- 
gin widow has one consolation for her hard lot, that it is 
due to a cause which no human foresight could prevent. 

But the condition of the repudiated virgin wife, who is 
condemned to a life of virtual widowhood for the error 
of a reckless guardian, is truly pitiable. A far more 
rational rule, and one not wholly against the spirit of our 
law, would be to allow rc-marriage in such cases, where 
the wife is repudiated before consummation. For here 
the girl is free from blemish by intercourse ; and as for 
the blemish by reason of the nuptial ceremony, such 
ceremony being performed under a mistake of fact, may, 
by a principle not altogether unknown to the Hindu 
lawv^ be regarded in law as not performed at all. Such 
a rule seems also to receive some support from the deci- 
sion of the High Court of Bengal in Anjona Dossee v, 

Pt'oladh Chimder Ghose^ in which the Officiating Chief 
Justice Norman, in delivering the judgment of the Court 

^ See Steele, pp. 29, 30, 166. * In the somewhat annlopous case 

* Mami, III, 5 and ii, Note by of a thing given by mistake, Naracla 
Kulluka ; Colebrooke’s Digest, Rk, declares that it nuist be considered as 
Vj 339» 340* not given. See Colebrooke’.s Digest, 

’ Colebrooke’s Digest, Bk. IV, Bk. II, Ch. IV, 53 ; Narada, IV, 8. 

158 -169 ; Mann, VllI, 226, 227, * 14 W. K., 403. 
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Lecture V. upon the question whether a suit for declaration of the 
^ nullity of a Hindu marriage would lie, observed : — 

“ If the marriage is in fact no marriage, unless she can 
obtain a declaration from a Court of Justice that the 
marriage is null and void, unless she can obtain the 
protection which such Court can give her, she may be 
obliged to live with the defendant in a state of concu- 
binage, or at least she will be prevented from marrying 
any one else. The rights which a decree in this suit 
may protect — with which the defendant may be restrain- 
ed from interfering — the preservation of the personal 
purity of the infant plaintiff and her right and power to 
contract a valid marriage — are amongst the highest 
rights which a human being can possess ; and it would 
be a matter deeply to be lamented if the Court had no 
power to protect and defend them.” 

Happily, however, in practice the strictness with which 
relationship and other particulars are enquired into before 
making the nuptial contract, reduces the evil here com- 
plained of within the narrowest possible limits. 

WKi(*vvhoo(j, Connected with divorce or desertion, which is separa- 
tion of the married pair by voluntary act, is widowhood 
or the state of separation by death ; and it therefore 
deserves in this place a passing notice. The position of 
the Hindu widow is in many respects so unique in juris- 
prudence, and the law relating to her rights and status 
is of such wide extent and vast practical importance, 
that you can hardly expect anything like an adequate 
treatment of the subject in a single lecture. All I can 
do here will only be to give you a rough outline of that 
law. 

The institution of widowhood with all its hardships and 
disadvantages, is a result of that unequal legislation for 
the two sexes, which characterizes all archaic systems. 
In primitive society, women, like slaves, are always 
regarded as articles of property ; and just as provi- 
sion is made for succession to a man's other property 
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on his death, similarly provision is also made in Lecture V, 
primitive law with regard to his wives, by which they • 

are to pass to his brothers. This system of Levirate, 

Sir John Lubbock tells us, is widely distributed, and he 
shows its prevalence among several barbarous and semi- 
barbarous nations at the present day.* The practice 
prevailed among the jews,*^ and the law of polished 
Athens went even further, and permitted the husband 
to bequeath his wife to any man whom he might choose 
for his successor.* 

Traces of this leviratical system may be found in our 
own law. The* damsel indeed,’* says Manu, '‘whose 
husband shall die after troth verbally plighted, but before 
consummation, his brother shall take in marriage ac- 
cording to this rule, &c.”^ But the practice had already 
become repugnant to the prevailing moral sentiments 
of the people in Manu’s time, and accordingly it is very 
much discountenanced in his codc.'*^ With the moral 
[progress of society, it was felt to be unjust to compel a 
W(unan to accept a second husband appointed by law ; 
and perpetual widowhood under proper guardianship 
became the normal condition of the Hindu wife after 
her husband’s death. 

Under the Hindu law, as it stood before the year 1829, duius of the 
a woman, on the death of her husband, might either 
immolate herself on his funeral pile, or lead a life of 
perpetual widowhood. Thanks to the British rule, this 
inhuman practice of self-immolation of the widow, com- 
monly called the practice of Sati^ was abolished by Bengal 
Regulation XVII of that year, which declares the practice 
to be illegal and punishable by the Criminal Courts. 

The rite was called saJiauiarana ox a numarana accord- 
ing as the wife died on the same funeral pile with her 

* Origin of Civilisation, pp. 135, Sir. \V. Jones’s Works, V'^ol IV', 

13 ^>- p. 21 1. 

Deuteronomy, XW’', 5-10, < IX, 69. 

^ .See Commentary on Isieus, •' IX, 65 -68. 

Ji, II L 
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, husband, or on a different pile, as in the event of her 
husband dying abroad. It is extolled by some of the 
sages as the highest virtuous act for a woman, and 
minute rules are laid down for regulating the practice 
in different cases.^ But as the interest attaching to the 
subject is purely historical now, I spare myself the not 
very grateful task of dwelling at length upon these rules. 
It is some relief to notice that mothers of infant child- 
ren and pregnant women were prohibited to observe 
this rite. 

Regarding the origin of this practice, strange views 
have been sometimes entertained. Thus Diodorus Sic- 
ulus^ supposes it to haveioriginated with a view to check 
the wicked practice of poisoning husbands. This, how- 
ever, is a most unfounded conjecture* The truth is, 
that this practice was not peculiar to India, though 
India is perhaps the only country in which it co-existed 
with a high degree of national progress. And it seems 
to have originated in those vague notions of a future 
state which are current among primitive races, and 
which perhaps led them to imagine that the dead ought 
to carry with them to the next world not only their 
goods and chattels (which are often buried with them), 
but also their wives and slaves.'^ 

The Aryan Hindus are supposed to have borrowed 
the j/z/Z rite from the aboriginal Tamulians. It is not 
mentioned among the funeral rites which arc enumerated 
in detail in the Taittiriya Aranyaka of the Black Yajur- 
veda,^'^ nor in the Code of Mann. As for the text of 
the Rigveda, cited by Raghunandana as authority for 


^ See Raghunandana’s .Suddhitat- 
twa, and CoIebrooke*s Digest, Ck. 
IV, 123— 131 ; Mitakshara, Acha- 
radhyaya (Sanskrit), leaf 12. 

* .See Introduction to the Tait- 
lifiya Aranyaka of the Black Yaj- 
urvedn, by Dr, Kajendralala Mitra, 
p, 9* 


® Max Muller's Chips from a 
Gcnimn Workshop, Vol. II, p. 26^. 

* Sec Spencer’s Sociology, p. 203, 
e/ ivy. 

* See Introduction to the Tait. 
iriya Aranyaka of the Black Yajur- 
veda, by Dr. Kajendralala MilUa, 
pp. n, 12. 
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this rite, Western scholars have shown that it involves a Lectuke v. 
slight misquotation which has materially altered the * 

meaning.^ 

The duties of a widow surviving her husband claim Dmics of a 
our attention next. In primitive society, one of the bus^ 
most important of these was to raise up issue for her 
deceased husband. But in Manu*s time the practice 
was becoming obsolete, and it is condemned in the in- 
stitutes of that sage as ‘ fit only for cattle.*^ And in the 
present age it is absolutely prohibited.® 

The duties of a faithful widow have been thus de- 
scribed by Manu; — 

A faithful wife who wishes to attain in heaven the 
mansion of her husband, must do nothing unkind to him, 
be he living or dead. 

“ Let her emaciate her body by living voluntarily on 
pure flowers, roots, and fruit ; but let her not, when her 
lord is deceased, even pronounce the name of another 
man. 

Let her continue till death forgiving all injuries, 
performing harsh duties, avoiding every sensual pleasure 
and cheerfully practising the incomparable rules of virtue 
which have been followed by such women as were dc" 
voted to one only husband.” (V. 156 — 158.) 

So Vishnu : “ After the death of her husband, a wife 
must practise austerities or ascend the pile after him.”'* 

There arc numerous texts prescribing the number of 
meals a day that the widow may take, the nature of the 
bed she is to sleep upon, and other particulars relating 
to her conduct.*' In short, she is to lead a life of pious 
austerity for the spiritual welfare, not of herself alonci 

* The question how far the sati Muller in his Chips from a Gcrnmn 
rite is sanctioned by the Vedas has Workshop, Vol. II, pp. 33 to 3S, 

been discussed at some length by * IX, 66. 

Trofessor Wilson, who was the firsi ® General Note to Manu. 

to point out the above error (see * Colebrookc’s Digest, Bk. IV, 

Wilson’s Essays, Vol. II, pp, 270 133, 

to 309) ; and also by Professor Max ]bidy 134 — 145. 
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I>K(''ri;uE V. but also of her husband ; for, says Brihaspati, “A wife 

* is considered as half the body of her husband, equally 

sharing the fruit of pure and impure acts.”i Strict as 
the rules regulating her conduct are, and severe as is the 
self-denial they impose upon her, they are still observed 
in the main, notwithstanding the sweeping changes that 
have revolutionized Hindu society, and notwithstanding 
the fact that remarriage is now declared legal for her. 
But if the Hindu law imposes such austere duties 
upon the widow, it also allows her important rights. 

Rights of tho In the first place she is always entitled to mainte- 
widovv. nance from the person who inherits herdiusband's estate.^ 
M.iinteiiance. This is an important right of the widow, and our Courts 
have always been anxious to secure it to her in the best 
possible manner. The ordinary mode of enforcing it is 
to bring a suit for establishing the right to maintenance 
and for obtaining arrears of maintenance such as may 
be due ; and then to recover all future arrears by a suit 
each time that an arrear falls due. But she has not been 
always left to this troublesome and circuitous mode of 
enforcing her right. In the case of Mootee Alun^ 

doodaniee Dabee Joynarain Puckrasee^ decided by the 
Supreme Court of Calcutta in the year i8oi, in which 
separate maintenance was claimed by the widow, the 
defendant, her stepson, was ordered to deposit with the 
Accountant-General a sum sufficient to produce the 
monthly allowance decreed, and on his default to do so, 
the Master was directed to sell a competent portion of the 
husband’s estate such as would yield the monthly sum 
allowed as maintenance. And in the case of Seebclmnder 
Bose V. Gooroopersmid Bose, which was a suit for partition 
amongst brothers, it was ordered that, before any partition 

* Colebrooke’sDi{;est,Bk.IV, 132. —296; Macnaghten’s Precedent 

^ Mitaksliara, Ch. 11 , sec. I, 7 I of Hindu Law, Ch. I, sec. II, Case 
Colei jrc.okc’s Digest, Bk. V, 405 ; xii ; Ch. II, Cases x and xi. 

Snirili Chandrika, (..h, XI, sec. I, ® Macnaghteii’s Considerations on 
; I Strange, 171 ; 2 Strange, 290 Hindu Law, 60. 



MAINTENANCE OF WIDOW. 1 97 

be made,theMaster do enquire and report what sum would Lecturr v, 
be requisite for the purpose of securing to their stepmother • 

(a childless widow) a suitable maintenance, and it was 
ordered that in the first instance such sum be set apart for 
the purpose.^ “ From these decisions,” says Sir PVancis 
Macnaghten, “ it clearly appears that the widow entitled 
to maintenance is not to be left at the mercy of him 
whose duty it is to maintain her, but that she may com- 
pel him to do her justice, — and although the obligation 
imposed upon him be indefinite, that a Court of Equity 
will define it, by adverting to circumstances, and aid her 
in the enforcement of such advantages as the possessor 
of her husband’s wealth is bound in conscience to con- 
fer,” And he further observes, that a widow entitled to 
maintenance may restrain the representatives of her 
husband from wasting or making away with his estate, 
or at least compel them under such circumstances to 
give security for the due payment of a suitable mainte- 
nance.^ 

The minimum rate of maintenance for the widow is Amount of 
specified in the Hindu law with sufficient precision.® iKuiucfuacc. 
But as the rules on the subject refer to a state of society 
very different from the present, they are not now follow- 
ed, and the Courts have always exercised their discre- 
tion in determining the amount of maintenance in each 
casc> The amount is not merely to be so much as is 
just sufficient for the widow’s support, but is to include 
some allowance for the performance of charities and the 
discharge of religious obligations, and is to be assessed 
with reference to the value of her husband’s estate,^ and 

^ MacnnghU*ii’s Considerations 298 ; Kance I’ai vata Vaidani Na- 

on Hindu Law, p. 63. chcar 7'. Anan<iai, 12 Muo. I. A., 

' Jbid^ pp, 62, 63. 447. 

** See Smrili Cliandrika. Ch. XI, ^ See Haisni v. RupSini^li, I. L. 
scc.T. ,39 ; Macnaj;htcn''s I’rec dc-nts R., 12 All., 558; NiUo Kisori v, 

of Hindu Law, pp. Ill and 1 12, note. Jogendra, L. R., 5 1 . A., 55; Devi 

• See Mussftinut Rheeloo v, Persliad v, Gunwanti Kuari, 1 . L. 

Phool Clumd, 3 Sel. Rep. (iiewed.), R., 22 Cal., 410. 
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LKCTurtK V. in fixing the amount, the value of her stridkana is, ac- 
* ^ cording to some authorities, to be taken into account,* 

though it cannot be regarded as a provision for mainte- 
nance (see Jaytara v. Ramhari^ I. L* R., lO Cal., 638). 
But it has been held that it is not necessary that she 
‘^should be maintained in the same state as her husband 
would maintain her.”* 

Widow ii main- As a rulc, the widow’s maintenance is a charge on her 
a ciimgeon iier husband’s estate. It has been held that her claim can- 
not be defeated by her husband’s will, merely by impli- 
cation.^ Where the estate, which is chargeable with the 
maintenance of a widow, comes into the hands of several 
heirs, the widow has been held entitled to sue any one 
of them for her maintenance, on the ground that it is a 
charge upon the whole e.state and therefore upon every 
part thereof^ In such cases, if any one of the heirs is 
made to pay the whole amount of maintenance, his re- 
medy would be to sue the other heirs for contribution. 
It has been held by the Privy Council in Hemangini v. 
Kedarnath, I. L. R., 16 Calc., 758, that by the law of the 
Bengal School, where there are several groups of sons, 
the maintenance of the mothers must, so long as the 
estate remains joint, be a charge on the whole estate ; 
but when the groups of sons separate, the sons alone of 
each mother are bound to maintain her, the obligation 
of the stepsons and the liability of their shares ceasing. 
So long as the estate which is chargeable remains in the 
hands of successive heirs, the widow’s claim continues 
to be a charge on it. Where, however, it passes into 
the hands of persons by some title other than inheri- 
tance, it has been a matter of some contention as to 
whether the charge still subsists. If the purchaser of 
an estate take it with notice of a widow^s claim for inain- 

* 1 Strange, 171; 2 Strange, ® Conuil money Dossee v* Uam- 

305* raanath Bysack, i Fulton, 193. 

Kalee Persaud Sing v, Kupoor ^ Ramcbandra Dikshit v. Savi- 
Kowavec, 4 W. R., 65. tribai, 4 Bom., A. C. J., 73. 



MAINTENANCE OF WIDOW. 


199 


tenance, it is a settled rule that it continues liable for Decturk \, 
such claim.^ And such a purchaser cannot compel the • « 

widow to give up her right over the property and to ac- 
cept maintenance in some other form in lieu of the land. 

(See Racha'wa v. Shiva Yogapa, L L. R., 18 Bom., 679.) 

The question how far it would be necessary for the 
widow in such cases to try in the first place to recover 
her maintenance from the heir-at-law before she would 
be entitled to follow the estate in the hands of the pur- 
chaser, has been answered by Mr. Justice Romesh Chun- 
der Mitter in the case of Baboo Goluck Chunder Bose v. 

Ranee Ohilla Dayee '^ thus : — 

“ As regards the second question that has been argued 
before us, it seems to me that it is not a correct proposi- 
tion of Hindu law to say, that, in all cases, a Hindu 
widow is not entitled to follow properties from which 
she is entitled to obtain her maintenance in the hands 
of the purchaser, unless she at first attempts to recover 
her maintenance from the heir-atdaw. It may be that, 
in certain cases, where the defence is that sufficient pro- 
perty is still in the hands of the heir-at-law from which 
the maintenance can be recovered, the person entitled 
to maintenance might not be allowed to recover it from 
the purchaser of a small portion of the family property 
without first attempting to recover it from the properties 
in the possession of the heir-at-law. But in this case 
there was no such defence, and, in cither of the Courts 
below, the objection in this form was not raised. And 
we do not think that we ought to allow it to be raised 
here for the first time in special appeal,” 

Where the estate is acquired by a bond fide purchaser 
for value without notice, the case rests upon different 
grounds. There is some authority apparently in sup- 

^ Srimati Uhagabali Dasi 7^ Ka- luck Chunder iSose v, Uanee Ohilla 
nailal Mitter, 8 13 . L. R., 225; Dayee, 25 W. R., loo. 

Hera Lall v, Mussamut Kousillah, * 25 W. R., 100. 

2 Agra H. C. R. , 42 ; Baboo Oo- 
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Lecturk V. port of the contention that the estate even in such cases 
* • con tifiucs liable. Thus there is a text of Katyayana, 

which says, “ Except his whole estate and his dwelling- 
house, what remains after the food and clothing of his 
family, a man may give away, whatever it be, whether 
fixed or moveable ; otherwise it may not be given, 
and which may imply that the maintenance of the late 
proprietor's widow, amongst others, imposes a restric- 
tion upon the heir's power of alienation. Moreover, 
there is the decision of the Privy Council in the case of 
Muss uniat Go! ah Koomvar v. The Collector of Benares^ 
in which the widow was held entitled to maintenance 
out of her husband's estate, after it had been forfeited 
to Government by reason of her sons being implicated 
in an insurrection. There is also a dictum of Mr. Justice 
Glover in the case of Mussamtit Khukroo Misran v. 
jhoonmek Lall Dass^ to the effect that a Hindu widow's 
maintenance is a charge on her husband's estate into 
whose hands soever it may pass. But on the other hand, 
there are authorities in support of the opposite view.’’ 

The question has been very fully considered by Mr. 
Justice Jackson in the ca,SQ of A dhiranee Narain Coomary 
V. Shona Make Pat Makadai^ in which, upon a review 
ol the authorities on both sides, the conclusion has 
been arrived at, that the widow's lien for maintenance 
docs not follow her husband’s estate in the hands of a 
bona fide purchaser without notice. As observed in that 
case, the text of Katyayana quoted above is far too 
vague to support the widow's contention ; and, indeed, 
it may well be doubted whether the text applies to any 
case other than that of a gift of the whole of a man's 

1 Colebrooke’s Digest, Bk. II, Rai, i All. H. C. R., 191 ; Laksh- 
Ch. IV, 19. man Ramchanclra *». Sarasvatibai, 

7 \V. R, (F. C.), 47. 12 Bom., 69 ; Juggernath Sawunt 

”5 W. R., 263. 7;. Maharanee Odhiranee Narain 

* Siimali Bhagabati Dasi v. Ka- Kooniarec, 20 W. R., 126, 
iiailal Milter, 8 B. L. R.. 225; * I. L. R., I Calc., 365. 

Miissainut Goolabi v, Kamtaha 
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estate ; for in the ca.se of sale it might be .said that the Lrciukk v. 
con.sideration received by the heir would take the place * 

of the property .sold, and might be held an.swerablc 
fov the widow's maintenance. And as for the case of 
Mussmndt Golab Koomvar v. 7'he Collector of Benares} 
the Government, as might be expected, did not think it 
fit to raise any objection to the widow’s claim for main- 
tenance, and the decision of the Privy Council was, it 
would seem, based in a great measure uix:)n the absence 
of such objection. The strongest argument in favour of 
the widow’s claim is this, that a.s her maintenance is a 
charge on the estate, and as upon the well-known prin- 
ciple recognised by the Privy Council in the case of 
Varden Seth Sam v. Luckpathy Royjee Lalla^ one who 
owns property subject to a charge can, in general, con- 
vey no title higher or more free than his own, it lies 
always on the purchaser to make out a case to defeat 
the widow’s claim. But, as has been pointed out by Mr. 

Justice Jackson, the holder of a lien on specific property 
is in a different position from a person possessed of a 
right which constitutes a charge upon the general estate 
of a deceased person. The inconvenience, moreover, of 
allowing the widow’s claim in .such cases would be consi- 
derable. As observed by Mr. Ju.sticc Phear in Bhagabaii 
Dasi's case, “ if the heir has any power of alienation at 
all, it wx^uld be most unreasonable that a bond fide pur- 
chaser for valuable consideration should be subjected to 
the possibility of a charge springing up at any time, 
though it had no definite existence when he purchased.”-* 

It has been held by a Full Bench of the Allahabad 
High Court (see Shamlal v, Bama^ I. L. R., 4 All., 296), 
that until fixed and charged by decree of Court or con- 
tract on particular property, maintenance is net a charge 
on the estate to be enforced against a bond fide purchaser 
for value without notice ; that when maintenance has 

' 7 W. K. (P. C.), 47 * * 9 Moore’s L A., 322. 

* 8 B. L. R,, 229. 
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Lecture V. been charged on the purchased property, it will be liable 
' although it be shown that there is property in the hands 

of the heirs sufficient to meet the claim ; but that it will 
not be liable if the transfer was made to satisfy a claim 
for which the ancestral property is liable by Hindu law 
and which takes precedence of that of maintenance. 

Sec also Surja Koerv. Nath Buksh^ 1 . L. R., ii Calc., 
102 ; Venkaiammal v. Andyoppa^ I. L. R., 6 Mad., 130 ; 
Gurudayal v. Kaiisila, I. L. R., 5 All., 367 ; Lakshtnan 
V. Saiyabhama^ I. L..R., 2 Rom., 494. 

Where the widow makes any one among several co- 
heirs answerable for her maintenance, such person may 
obtain contribution from the other co-heirs ; but there 
is not the same facility for the remedy by contribution 
in the case of a purcl^ser. For the estate might vest 
in a number of co-heirs, and different portions of the 
estate might be purchased from them by different par- 
ties, some buying with, and some without, notice of the 
widow’s claim, and in the event of the widow choosing 
to make one of the purchasers without notice liable for 
her claim, against whom is such purchaser to proceed 
for contribution, and how is the Court to apportion the 
liability for the same? To allow the widow to enforce 
her claim against a purchaser in such cases would thus 
lead to evident inconvenience. 

The somewhat broad proposition laid down by Sir 
Richard Couch, when Chief Justice of Bombay in Ram- 
chandar Dikshit v. Savitribai} that the widow’s mainte- 
nance " is a charge upon the whole estate and therefore 
upon every part thereof,” has been qualified and explain- 
ed by him in the case of Nistarini Dasi v. Makhiinlall 
Dutt^ where, speaking of the Bombay case, he says : ‘The 
question there was as to whether one brother could be 
sued alone, and it was held that he could.” Nor will 
the adverse rule seriously affect the interests of the 


* 4 A. C. J., 73. 


* 9 B. L. R., 27. 
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widow ; for, in addition to other remedies, such as tak- Lecturk V. 
ing security from the heir, to which, according to Sir * • 

Francis Macnaghten, she is entitled, she can always 
protect herself by giving due notice of her claim. Upon 
reason and authority, therefore, the rule laid down in 
Adhiranee Narain Coomarfs^ case appears to be unex- 
ceptionable. 

On the question of notice, it has been held by the 
Madras High Court in Imam v. Balamma, 1 . L. R., 12 
Mad., 334, that the separate possession of joint family 
property by the widow of a member of the family is 
notice that she has some interest therein. 

By virtue of her right to maintenance the Hindu 
widow has been held to be entitled to apply for revoca- 
tion of probate of her husband’s will. Sec Brdjtda v. 

Radhika, I. L. R., 1 1 Calc., 492. 

Though the widow is entitled to maintenance from 
the person inheriting her husband’s estate, her contracts for 'vidow'a 
for necessary supplies would not be binding on such necessary sup 
person. In the case of Ramasamy Aiyan v. 

Amnial} which was a suit for money advanced to the 
first defendant, a widow for her necessary maintenance, 
and in which the second defendant, the heir in possession 
of the first defendant’s husband’s estate, was sought to be 
made liable, the Court observed — 

Now, clearly as a matter of contract, there is no 
liability on the part of the second defendant, nor was 
there on the part of her husband. The first defendant 
had full capacity to contract, and she alone executed 
the bond ; and granting that the' plaintiff made the ad- 
vances under the bond fide belief that, as widow, the first 
defendant had a continuing right to maintenance out 
of the estate in the hands of her adopted son and his 
widow, the second defendant, we think there is no prin- 
ciple or rule of Hindu law which recognizes any author- 


l. L. R., I Calc., 365. 


2 Mad,, 409. 
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Licc'iurk V. ity in a widow, entitled only to inaintenance, to make 
^ * contracts for necessary supplies binding upon the heir 

in possession of the family property and liable to main- 
tain her.” 

Widow entitled The qucstioiT whether a widow in order to be entitled 
iIiouKh^ maintenance is bound to reside with her husband's 

relatives, has been sometimes raised ; but the point has 
been settled by decisions of the Privy Council, and the 
rule now is, that should a widow without unchaste pur- 
poses quit her husband’s family house, and live with her 
parents or other relatives, she would still be entitled to 
maintenance. The case of Rajah Pirthev Singh v. Ranee 
Raj Kower^ is the latest important case on the point. 
In that case the earlier decisions have been examined, 
and the Privy Council in their judgment observe : “It 
therefore appears that a Hindu widow is not bound to 
reside with the relatives of her husband ; that the rela- 
tives of her husband have no right to compel her to live 
with them ; and that she does not forfeit her right to 
property or maintenance merely on account of her going 
and residing with her family, or leaving her husband’s 
residence from any other cause than unchaste or im- 
proper purposes.^ 

Where, however, the husband by his will makes his 
widow’s right to maintenance conditional on her resid- 
ing at a particular place, it has been held that she is 
not entitled to maintenance if she leaves such place 
without just cause. Scq Mnljee Bhai Shankar v. Bai 
Ujam^ I. L. R., 13 Bom., 218 ; see also Girianna v. 
Hcnama^ I. L. R., 15 Bom., 236. 

w .vvfar have hitherto been considering the claim of a 

‘ widow for maintenance against the person inheriting 
uu * iir n'her husband's estate. 7'he question next arises, how far 
I us band's she is entitled to be maintained by the heir when her 
husband leaves no property, and how far she can claim 

^ 20 \v. R., 21. 

* See also Naiayaii Rao Kamabai, I. L. R., 3 Bom , 415. 
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maintenance from other relatives. The Hindu sages Lechtrr v. 
emphatically enjoin upon every person the duty of main- ’ • 

taining the dependent members of his family. The 
following are a few of the many texts on the subject — 

Manu : — The ample support of those who are enti- 
tled to maintenance is rewarded with bliss in heaven ; 
but hell is the portion of that man whose family is 
afflicted with pain by his neglect : therefore let him 
maintain his family with the utmost care.” 

Narada : — “ Even they who are born, or yet unborn, 
and they who exist in the womb, require funds for sub- 
sistence ; the deprivation of the means of subsistence is 
reprehended ” 

Brihaspati A man may give what remains after 
the food and clothing of his family : the giver of more 
who leaves his family linked and tnifed^ may taste honey 
at first, but shall afterwards find it poison.” 

Following the spirit of the Hindu law, the High Court 
of Bombay has held that a Hindu widow, if destitute 
of means, is entitled to maintenance from her husband's 
relatives, although she may have shared her husband’s 
estate, and may have supported herself for a long period 
by trading f that the fact of her husband having been 
divided from the family would not affect her right to 
maintenance f and that such right is not limited to 
obtaining food and clothing by living in the family 
house, but that the Court may at its discretion award 
her a separate maintenance.^ 

But the High Court of Bengal has laid down a 
different rule. In the case of Kasheenath Dass v. 

Khettur Monee Dassee^ the following question was 


* Colebrooke’s Digest, Bk. II, 
Ch. IV, 11, 12 and 18. 

Bai Lakslnni v, Lakhmidas 




Gopaldas, i Bom., 13. 

® Chandrabhagabai v. Kashinath 
Vithal, 2 Bom,, 323. 

. "l. 




* Timmappa Bhat v. Parmeshri- 
amma, 5 Bom., A. C. J., 130; 
Udaram Sitarain v. Sonkabai, 10 
Bom., 4S3. 

* 9W. R.,413. 
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Lecture V. referred for the decision of a Full Bench, — namely, 
r • whether a Hindu widow refusing to live in the house 
of her father-in-law, can maintain a suit against him 
for a pecuniary allowance by way of maintenance. 
Sir Barnes Peacock, whose decision was affirmed on 
appeal, in delivering judgment, observed : 

“Two questions seem to arise out of the point sub- 
mitted for the opinion of the Full Bench, vh,— first, 
whether the widow of a Hindu refusing to live in the 
house of her father-in-law can sue him for a pecuniary 
allowance by way of maintenance, if she leave his 
house without reasonable cause ; and seco 7 idly, is she 
entitled to maintenance if she leave on account of ill- 
usage or other reasonable cause ? 

“ In the case cited from the 2nd volume of the Weekly 
Reporter, page 1 3*4, it was held that a daughter-itr-law has 
a right to maintenance from her father-in-law, so long 
as she is chaste, whether she continues to live with him 
or not, and Mr. Justice Kemp is still of that opinion. 

“ It appears to me, however, that, according to the 
law as administered in Lower Bengal, a daughter-in- 
law has not in either case a legal ground of action to 
recover maintenance against her father-in-law. 

“ The rights of a wife or of a widow, and those of a 
son’s widow, to maintenance, appear to me to be 
governed by very different principles. A son’s widow 
has not the same legal rights against her f£ither-in-law 
as a wife has against her husband, or as a widow has 
against the heirs of her husband who take his estate by 
inheritance. The father is not heir to his son in pre- 
ference to the son’s widow. 

“A son’s widow has no right in her father-in-law’s 
estate, and, upon partition of such estate, she is not, 
like a daughter, entitled to a share, even though the 
estate was ancestral. 

“ The rule laid down in Ruggomonee Dassee v. Shib 
Chtindcr Mullick^ Hyde’s Reports for 1864, page 103, 
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ztjs., that the maintenance of a son’s widow is a mere Lecture V. 
moral duty on the part of her father-in-law, and that • , 

the case is distinguishable from those in which an 
heir takes property subject to the obligation of main- 
taining persons who are excluded from inheritance, or 
those whom the deceased proprietor was morally bound 
to maintain, appears to me to be correct. 

‘‘The obligation of an heir to provide out of the 
estate which descends to him maintenance for certain 
persons whom the ancestor was legally or morally 
bound to maintain, is a legal as well as a moral 
obligation, for fhe estate is inherited subject to the 
obligation of providing such maintenance. A son who 
takes his father’s estate by inheritance is bound to 
provide maintenance for his father’s widow. The obli- 
gation is a charge upon the estate, which continues as 
long as the widow remains chaste, whether she continue 
to live in the family of the heirs or not.” 

As the Judges who composed the Full Bench were 
equally divided in opinion, an appeal was preferred 
under section 15 of the Letters Patent of the High 
Court, and the case finally came on for hearing before 
another Full Bench of seven Judges,^ who unanimously 
affirmed the judgment of the Chief Justice, mainly on 
two among other grounds, namely, Jirsf, because the 
rules of the Hindu law on the point (such as the texts 
of Manu, Narada, and Brihaspati already quoted) arc 
mere moral injunctions, as appears from their being 
enforced only by moral sanctions, while other rules 
that are meant to be rules of law are declared enforce- 
able by fine and other temporal sanctions ; and secondly^ 
because it would be most unreasonable and incon- 
venient to allow the claim of the widow in such cases. 

Upon the question whether a son’s widow is entitled 
to be supported by her father-in-law if she resides in 


See 10 W. K. (F. H.), 89. 
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Lkxturk V. his house, Mr. Justice Norman observed: “If she 
' resides in the house of her father-in-law and is an 
infant, and for that or other reasons is unable to main- 
tain herself, there may be, and probably is— both 
according to Hindu law and according to natural law, 
equity, and good conscience — a legal obligation on the 
part of the father-in-law, who has taken upon him.sclf 
the care of her person and the charge of entertaining 
her as a member of his family, and on whose protec- 
tion she is dependent, to provide her with food and the 
actual necessaries of life.”^ Mr. Justice E. Jackson 
was of the same opinion. But as tl\e question was 
not raised before the Court, the other Judges expressed 
no opinion upon it ; so that it still remains an open 
question. Considering the constitution of Hindu 
society, considering the extremely helpless condition of 
the Hindu widow, and considering that the obligation 
of the father-in-law or other near relation to give her 
food and raiment if she re.sides in his house, is not 
only enjoined by precept, but is also confirmed by 
invariable usage, it is hoped, that should this question 
ever arise, it will be decided in favour of the widow. 

In the judgment of Sir Barnes Peacock, you will 
observe that an important general rule has been laid 
down regarding a person's liability to provide main- 
tenance for others. That rule is this, that the heir of 
a person taking his estate is legally bound to maintain 
all those whom the late proprietor was cither legally or 
morally bound to maintain ; for the heir takes the estate 
of the ancestor for his spiritual benefit. Thus, in this in- 
stance, what was a mere moral obligation in the ancestor 
becomes transformed into a legal obligation in his heir. 

Tin's principle has been affirmed by a Full Bench of 
the Allahabad Higli Court in Janki v. Nandram^ I. L. R., 
1 1 All., 194, in which the widow of a deceased brother 


See 10 W. R, (F. B.), 95. 
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who had died before his father has been held entitled Lecture V. 
under the Mitakshara law to claim maintenance from • • 

her husband’s brother who had inherited her father- 
in-law’s self-acquired property; by the Bombay High 
Court in Adhibai v. CarsandaSy I. L. R., II Bom., 199 ; 
and by the Bengal High Court in two cases {Kamtnt v. 

Chandra, I. L. R., 17 Calc., 373 ; and Devi Prasad 
Gunwanti, I. L. R., 22 Calc., 410), one under the Bengal 
law, and the other under the Mitakshara. The Madras 
High Court has, however, taken a different view. Sec 
Ainmakaunu v. AppUy I. L. R., ii Mad., 91. 

The ruling of, the Bengal High Court in the case of 
Kasheenath Doss v. Khettur Monec Dossee has been 
followed b}' the High Court of Allahabad in the case 
of Ganga Bai v. Sita Rani} 

The widow’s right to maintenance out of the estate RiKhi lo m.tin- 
of her husband in the hands of his heir has been held sal 
not liable to be sold in execution of a decree against 
her.^ And now by section 266 of Act X of 1877, since 
replaced by the corresponding section of Act XIV of 
1883, a right to future maintenance has been declared 
exempt from liability to attachment and sale in execu- 
tion of decree in all cases. Arrears of maintenance 
already due have, however, been held to be liable to 
attachment in execution of decree.^ 

A widow forfeits her right to maintenance by reason Miynten;uKe 
of unchastity But this rule of forfeiture has been uncliastily. 


^ I. L. R., I All., 170. Sec also 
Savitrahai v, Luxmibai, I, L. R., 
2 Bom., 573, followed in Kalu v. 
Kashi, I. L. R., 7 Bom., 127. 

* Bhyrub Chundcr Ghose 2^. Nubo 
Chiincler Gooho, 5 W. R., iii, 

* lloymobutty Debia Chow- 
dhrain v» Koroona Moyce Debia 
Chowdhrain, 8 W. R., 41. 

* * See Colebrookc’s Digest, Bk. 
V, 334; Mitakshara, Ch. II, 
B, HL 


sec. I, 7 ; Dayabhaga, Ch. XI, 
sec. I, 48 ; Macnaghten’s Prece- 
dents of Hindu Law, Ch. II, Case 
V ; Maharanee Bus.sunt Koomaree, 
V. Maharanee Kummul Koomaree, 
7 Sel. Rep., 168 (new ed.) ; Kerry 
Kolitance Monee Ram Kolita 
(/^/'Jackson, J.), 19 W. R., 405; 
Vi.salatchi Ammal Annasamy 
Sastry, 5 Mad., 160; i Strange, 
172 ; 2 Strange, 310. 
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2 \o DISSOLUTION OF MARRIAGE — WIDOWHOOD. 

held not to extend to a claim for starving maintenance, 
— that is, bare food and raiment,' provided that she is 
not still leading an iminoral life. 

Suits for maintenance were in an old case held to be 
cognizable by Courts of Small Causes,® and the decree 
in such a suit may provide for future maintenance, which 
may be recovered by process of execution.® But it has 
since been held that a Small Cause Court has no juris- 
diction to try such suits.'*' 

A Hindu widow is entitled to live in her husband’s 
dwelling-house, and his heir or the purchaser from iSch 
heir has no right to turn her out withput providing for 
her some other suitable dwelling. This rule has been 
laid down by the High Court of Bengal in the case of 
Mungala Dahec v. Dhionath Bose,^ Sir Barnes Peacock 
in his judgment in that case observed : “ I have very 
great doubt myself whether a son, whether natural born 
or adopted, is entitled to turn his father's widow and 
the other females of the family who are entitled to 
maintenance out of the dwelling selected by the father 
for his own residence, and in which he left the females 
of his family at the time of his death. No one who 
is at all acquainted with the usages and customs of 
Hindus can doubt that it would be highly injurious to 
the reputation of the females of a family to be turned 
out of the residence, at least until some other proper 
place has been provided for them. It is laid down by 
Katyayana, that ‘ except his whole estate and his dwell- 


^ See IIonammaz/.Timanna Bhat, 
I. L. R., I hom.y 559. This deci- 
sion has been dissented from by the 
Bombay High Court in Valu v. 
Gunga, 1 . L. K. , 7 Bom , 84, followed 
in Nagamma v, Virabhadra, LL.R., 
1 7 M ad., 392. But see Ramanath v. 
Rajaniniani, 1 . L. K., 17 Calc,, 674. 

Ranichandra Dikhsit v, Savitr - 
Kii, 4 Bom , C. J., 73. 


“ Sinlhayec v. Thanakapudayen,. 
4 Mad., 183. 

* See Sidlingappa v. Sidavakon 
Skllingappa, 1 . L. R., 2 Bom., 624 ; 
Appaji Chintamanz;. Gangabai, I.L. 
R., 2 Bom., 632 ; see also Bhugwan 
Chunder Bose v, Biiidoo Bashinee 
Dossee, 6 W. R., 286. 

® 12 W. R., Appeals from Origi- 
nal Jurisdiction, 35. 
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ing-house, what remains after the food and clothing, Lecture V. 
of his family, a man may give away, whatever it be ^ * 

whether fixed or moveable; otherwise it may not be 
given/ 2 Colebrooke’s Digest, page 133. 

The meaning of that passage is, that he must not 
give away his whole estate without providing food and 
clothing for his family, and that he must reserve ‘ one 
house, without which he himself or his family might 
want a dwelling.* “ 

The question was raised whether this text of Katya- 
yatia was a mere moral precept or a rule of law ; and 
the Chief Justice, after some discussion, came to the 
conclusion that it was of the latter description. 

This decision has been followed in a recent case^ by 
the High Court of Allahabad. 

See also the cases of Bai Devkore v. Sanmukkram^ 

I. L.R., 13 Bom., loi ; Dalsukhram v. Lallubhari, I. L. R., 

7 Bom., 282; Mahalakshamma v, Venkataratnamma^ 

I. L. R., 6 Mad., 83; Talemand Singh v. Rukmina^ 

I. L. R., 3 All., 353, where the widow’s right of resi- 
dence has been recognised. 

Where, however, the debt for which the house is sold 
is one that is binding on the widow in the sense that it 
was contracted for the benefit of the family of which she 
was a member, she has no right against the purchaser. 

See Ramanandan v. Rangamla, I. L. R., 12 Mad., 260. 

The widow is also entitled to a share on partition. She is entitled 
Her right is based upon the following texts : — partuion!^'^^ 

“ Of heirs dividing after the death of the father, let 
the mother also take an equal share.” (Yajnavalkya.)^ 

** On the death of the father, the mother (Janani) has 
a claim to an equal share with her own sons ; his 
mothers (tnalarh) take the same share ; and the unmar- 
ried daughters each a fourth of a share." (Bnhaspati.)^'^ 


* Gauri v. Chandramani, 1 . L. R., 
1 All, 262. 


* n, 123. 

* Colebiookc’s Digest, Bk. V, 85. 
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Lkcture V. ** Mothers take shares proportionate to the shares of 
' ^ sons, and so do unmarried daughters.'' (Vishnu.)' 

From the foregoing text of Yajnavalkya, Vijnanes- 
wara deduces the rule that when the heirs separate after 
the demise of the father, the mother takes a share equal 
to that of a son.^ He does not explain whether the 
term mother includes a stepmother, — that is, whether, 
.V when the sons come to a partition after their father's 
death, all his widows, whether having sons or not, 
become entitled to shares. But the leading authorities 
of the cognate schools, the Vivada Chintamani,^ the 
Vyavahara Mayukha,^ and the Sinriji Chandrika,*'’ all 
maintain that the word ‘mother* includes a stepmother, 
so that, according to them, when the sons come to a 
partition, the father's widows, whether sonless or having 
sons, are each entitled to a share equal to that of a 
son. And it has accordingly been held in Damodar V. 
Senaboti, 10 C. L. R., 401, which was a case governed 
by the Mithila law, that both mothers and step- 
mothers are entitled to shares when the sons come to a 
partition. 

• The Bengal school, however, differs from the others. 

Jimutavahana^' and Srikrishna" agree in holding that, 
on partition after the father's death, the stepmothers, or 
the father's sonless widows, are not entitled to any 
share ; for ‘ mother,' in the above text of Brihaspati, 
which they adopt as the basis of their commentary, 
does not according to them include a stepmother. From 
this interpretation an important rule has been deduced, 
— namely, that the mother is entitled to a share only 
when her sons separate from one another, and that she 
is not entitled to any share when they separate from 

^ Colebrooke’s Dige.st, Bk. V, 86. ^ Ch. IV% 14. 

“ Mitak.shara, Ch. I, sec. VII, 2. •* Dayabhaga, Ch. Ill, sec. II, 

^ Prossonna Coomar Tagore’s 30. 
iranslation, p. 240. " Dayakrama Sangraha, Ch. VII, 

* Ch, IV, sec. IV, 19. 3. 
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their half-brothers if they continue joint among them- Lkctukk v, 
selves.^ • • 

To illustrate this rule by an eijcartlple : suppose that 
a man bars three sons, ^4, 7?, and C, by his wife X ; and 
four sons, Z), E, F, G, by another wife F. According to 
the Benares and the cognate schools, on partition, the 
property would be divided into nine equal parts, and 
the nine persons, — namely, the seven sons and the two 
widows, — would each take one part. But, according to 
the Bengal school, when the three brothers A, B, and C 
separate from their half-brothers />, E, Fy and the 
property would be divided into seven equal parts, and 
the two groups of uterine brothers would respectively 
take three and four of these parts, — that is, three-sevenths 
and four-sevenths of the whole ; and X and F would 
take nothing. And when the sons of X separate from 
one another they divide their three-sevenths of the 
whole estate into four equal parts, and each of them 
takes one part,— that is, three-twenty-eighths of the 
whole, and their mother X takes an equal share. And 
so, when the sons of F come to a partition, they divide 
their four-sevenths of the whole estate into five equal 
parts, and each of them gets one part, or four-thirty-fifths 
of the whole estate, and their mother gets an equal share. 

A Hindu in Bengal has full power so to dispose of 
his property by will as to deprive his widow of her 
share on partition. See Debendra v. BrojmdriXy I. L. R., 

17 Calc., 886 . 

Where the mother has received any stridhana from her 
husband’s family, her share on partition is reduceef to a.s 
much as is equal to half of a son’s share, according to 
some authorities and according to others,'^ to as much 


' See Srikrishna’s Commentary ® Dayabhaga, Ch, III, sec. 1 1 , 
on vv. 29—33 of sec. II, Ch. Ill of 31 ; Dayatattwa, Ch. Ill, 4. 
the l)aya\)haga ; and Macnaghten's * Mitakshara, Ch. I, sec. VII, 2 ; 
considerations on Hindu Law, Ch. II, sec. XI, 34, 35 ; Vyavahara 
p. 54. Mayukha, Ch. IV, soc. IV, iS. 
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Lecture V. as would) together with her stridhana^ make her share 
' — ^ equal to that of a son. This rule is deduced by analogy 

from the texts of Yajnavalkya/ which reduce the wife^s 
claim to a half in the cases of partition by the father and 
present on supersession. 

W'idow entitled The widow is entitled to inherit her husband’s estate in 
certSri cases, certain cases. When a man dies leaving no son (the term 
son here includes a grandson and also a great grandson)® 
his widow, according to some of the sages, such as Yajna- 
valkya, Brihaspati, Vishnu, and Brihat Manu, is his next 
heir. Butj there are also texts opposed to the widow’s 
claim, such as those of Narada, Devala, Sankha, Likhita, 
Paithinasi, and Yama.^ The true reason for this conflict 
of authority on a question of such evident practical 
importance as the succession of the widow to her 
husband’s estate, it is not very easy to ascertain. Pos- 
sibly, the adverse texts relate to a time when the patri- 
archal family system was in full force, and arc relics of 
an archaic system of jurisprudence ; while the other 
texts have reference to a state of society comparatively 
more modern. This conflict of authorities, that in 
course of time have come to be regarded as equally 
entitled to respect, has been a source of no ordinary 
embarrassment to modern commentators ; and it has 
compelled them to enter into long and intricate and 
often unsatisfactory processes of reasoning in order to 
reconcile these authorities. 

The Mitakshara, which is the oldest of modern com- 
mentaries, in reconciling these conflicting authorities, 
effects a sort of compromise between archaic views and 
the more advanced notions of its owm time. It holds 
that the texts adverse to the widow’s claim apply to 
joint families, and deduces the rule that the widow, 
being chaste, takes the whole estate of a man, who 

^ II, 1 1 5, 148, sec. I, 34. 

“ See Mitakshara, Ch. II, sec. ® See Mitakshara, Ch. II, sec, T ; 
VIII, I ; Dayabhaga, Ch. XI, Dayabhaga, Ch. XI, sec. I. 



widow’s succession, ii5 

being separated from his co-heirs, and not subsequently Luoture v. 
reunited with them, dies leaving no male issue.^ But if * 
he dies before separation or after reunion, his undivided 
or reunited kinsmen, and not his widow, become his 
heirs. To this rule of succession in a joint family, call- 
ed the rule of succession by survivorship, an important 
qualification has been added by the Privy Council in 
the Shivagunga case,^ in which it has been held that if 
an undivided coparcener has any separate property of 
his own, his widow shall be his heir so far as such pro- 
perty is concerned, though his undivided kinsmen would 
succeed to his joint property. At the present day, the 
rule laid down in the Mitakshara, with the qualification 
introduced by the Privy Council, is the law governing 
all the schools except the Bengal® 

But Jimutavahana, the founder of the Bengal school, 
who evidently entertains more advanced views oti juris- 
prudence, as may be seen from his maintaining the 
doctrine of factum valet and the distinction between 
legal and moral injunctions,^ does not accept Vijnanes- 
wara’s rule. He maintains the widow’s right of succes- 
sion in all cases, whether her husband was separated or 
iinseparated from, or reunited or unreunited with, his 
coparceners. His rule being different from that laid 
down in the authoritative w^ork of Vijnaneswara, he feels 
the necessity of adducing a reason for it, and one that 
would be acceptable to his countrymen ; and according- 
ly he avails himself of the doctrine of spiritual benefit 
which is sanctioned by Manu, and after an elaborate 
discussion showing the bearing of that doctrine upon 
his present purpose,® concludes thus Since by these 

^ Mitakshara, Ch. II, sec. I, 39. drika, Cb. XI, sec. I, 23 — 25 ; 

* Kaltama Nauchear v. The Dayavibhaga (Burnell’s transla- 

Uajah of Shivagunga, 2 W. R. tion), p, 32 ; Vivada Chintamani 
(P.C.), 31, (Tagore’s translation), p. 291. 

• See Vyavahara Mayukha, Ch. * See Dayabhaga, Ch. II, 28 — 30, 

IV, sec. VIII, i~9; Smriti Chan- * See Ch, XI, sec. I, 31—43, 
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i.tiCTURK V. and other passages it is declared that the wife rescues 
, . her husband from hell ; and since a woman doing im- 

proper acts through indigence causes her husband to 
fall (to a region of horror), for they share the fruits of 
virtue and of vice ; therefore the wealth devolving on 
her is for the benefit of the former owner ; and the wife's 
succession is consequently proper.”^ You will observe 
that this application of the doctrine of spiritual benefit, 
though perhaps not wholly uninfluenced by sacerdotal 
considerations, was meant by the founder of the Bengal 
school to serve one good purpose at least, — namely, the 
recognition and advancement of the proprietary rights 
of women. I do not mean to say anything in com- 
mendation of the Brahmanical lawyers, or their favourite 
doctrine. But I may say that the opinion which has 
been generally entertained, that sacerdotal influence has 
been invariably hostile to the rights of the Hindu 
female, is in the present instance not wholly correct.^ 
Here I may call your attention to the fact that, in 
treating of the widow’s succession, Hindu lawyers draw 
a distinction between a patni, or wife lawfully wedded 
in one of the approved forms of marriage, and a woman 
espoused but not holding the rank of patni; and commen- 
tators explain away some of the texts apparently adverse 
to the widow’s claim by showing that they relate to women 
espoused and not to the patni? It is pointed out in 
the Smriti Chandrika,’’ upon the authority of Panini, 
that the ' term patni, anomalously derived from pati 
(husband), means the wife who can be associated with 
her husband in the performance of religious sacrifices. 

Butshetnkes The extent of interest which a widow has in the estate 
inherited from her husband was at one time a subject 

' See Ch. XI, sec. I, 44. * See Mitakshara, Ch. II, sec. I, 

* Sec Maine’s Early History 5, 28. 29 ; Dayabhaga, Ch. XI, 
of Inslilutiom, pp. 325—336; sec. I, 47, 48. 

^Liine’s Village Communities, ^ Ch. XI, sec. I, 9 — 12. 

PP- 54, SS* " IV, i, 33. 
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of some contention, but the question has now been set- LKxrukK v 
tied by decisions of the highest authority. I shall have • > 

to consider this subject again under the head of stridhanay 
and I need not dwell upon it at any length here. It 
will be sufficient for my present purpose to say that it 
has been held generally that the widow takes the special 
and qualified estate with a limited power of alienation, 
she being competent to alienate it only under certain 
circumstances and for certain purposes. Thi.s is the rule 
laid down by the Judicial Committee, in the case of 
The Collectof of Masulipai am v. Cavaly Vencata Narain- 
pah in which it was further observed : “Their Lord.ships 
are of opinion that the restrictions on a Hindu widow’s 
power of alienation are inseparable from her estate, and 
that their existence docs not depend on that of heirs 
capable of taking on her death. It follows that if, for 
want of heirs, the right to the property, so fer as it has 
not been lawfully disposed of by her, passes to the 
Crown, the Crown must have the same power which an 
heir would have of protecting its interests by impeach- 
ing any unauthorized alienation by the widow/’^ 

There is distinct authority in the Dayabhaga,^ the 
Smriti Chandrika,® and also in the Vivada Chintamani* 

(so far as immoveable property is concerned), for the 
position that the widow’s interest is a limited one. But 
there being no such provision in the Mitakshara, it was 
contended in the case of Mussamut Thakoor Dayhee 
V. Rai Baluck Rarn^ that in the Benares school, the 
widow’s estate in her hu.sband’s property was absolute ; 
but the Privy Council observed : “ The result of the 
authorities seems to be that although, according to the 
law of the Western schools, the widow may have a 
power of disposing of moveable property inherited 
from her husband, which she has not under the law 

‘ 2 W. R. 6i. * Tagore’s translation, pp. 

’ Ch, XI, sec. I, 56 — 62, 261—263, and 292. 

• Ch. XI, sec. I, 29-32. " 10 W. R. (l\C.). 3. 
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Lkctitre V. of Bengal, she is, by the one law as by the other, 
1 * restricted from aliening any immoveable property which 

she has so inherited ; and that, on her death, the im- 
moveable property and the moveable, if she has not 
otherwise disposed of it, pass to the next heir of her 
husband.” The question whether the widow has the 
power of alienating moveable property, which was left 
undecided in this case, was raised iti the case of Bktig- 
wandeen Doobey v. Myna Baee} but the Judicial Com- 
mittee answered it in the negative, observing : “ The 
reasons for the restrictions which the Hindu law im- 
poses on the widow’s dominion over her inheritance from 
her husband, whether founded on her natural depend- 
ence on others, her duty to lead an ascetic life, or on 
the impolicy of allowing the wealth of one family to 
pass to another, are as applicable to personal property 
invested so as to yield an income as they are to land. 
The more ancient texts importing the restriction are 
general. It lies on those who assert that moveable pro- 
perty is not subject to the restriction to establish that 
exception to the generality of the rule. The diversity 
of opinion amongst the Benares Pandits is sufficient to 
show that the supposed distinction between moveable 
and immoveable property is anything but well estab- 
lished in that school.” This is the law of the Benares 
school. But, according to the Hindu law as it obtains 
in the Presidency of Bombay, the widow has been held to 
possess absolute right over moveable property inherited 
from her husband.^ 

Though generally incompetent to alienate the pro- 
perty inherited from her husband, the widow may yet 
effect a valid alienation with the consent of all her 
husband’s kindred who are likely to be interested in 
disputing the transaction.^ 

‘ 9\V. R. (P. C.), 23. * See Rajlukhee Debia z/. Gokool 

® Pranjivandas Tulsidas v. Dev- Chunder Chowdhry, 12 W, R. 
kuvarbai, i Bom., 130. (P. C.), 47. 
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When there are several widows, the eldest or the first, Lfxture V. 
according to Sir Thomas Strange,* succeeds to the 
estate, and the others are entitled to maintenance : but, of several 

^ ^ WIQOWSa 

according to Macnaghten,* they all jointly inherit their 
husband’s estate. In this conflict of opinion, Mr. Justice 
Kemp in one case® observed, that it was a moot point 
whether, under the Mitakshara, the elder widow inherits 
the whole estate, the younger receiving maintenance, 
or whether the rights of the two widows are equal. 
Considering that by the term patni is meant the wife 
who has the right to be associated with her husband 
in his religious rites, ^ and considering that, according to 
Yajnavalkya,Vishnu, Katyayana, and Daksha,^ that right 
belongs only to the eldest wife, Sir T. Strange’s opinion 
is not altogether without authority ; but the balance of 
authority is decidedly in favour of the opposite view. 

In the Mitakshara there is a passage which seems to 
have been inadvertently omitted by Colebrooke in his 
translation, but which ought to come between verses 5 
and 6 of section I of Chapter II of his translation, and 
which runs thus : — 

“The singular number is intended to indicate (identity 
of) class. Hence if there be many (wives) of the same 
and different classes, they take the estate after dividing 
it according to their due shares.” 

This is clear authority in favour of their joint right. 

The author of the Subodhini supports the view that 
there may be more patnis than one.® 

The Vyavahara Mayukha^ and the Smriti Chandrika^ 
also expressly provide that if there be several widows 
they inherit jointly. 

1 I Strange, 56. * Colebrooke’s Digest, Bk. IV, 

* Principles of Hindu Law, 48— -51. 

pp. 20, 21. * Mitakshara, Ch, II, sec. I, 5, 

* Judoobunsee Koer v, Girblurun note. 

Koer, 12 W. R., 158. ^ Ch. IV, sec. VIII, 9. 

* See Smriti Chandrika, Ch. XI, •* Ch. XI, sec. I, 57. 
sec. I, 9. 
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The Dayabhaga and the Dayatattvva are not very 
explicit on this point, though Jagannatha thinks that, 
according to Jimutavahana, the eldest widow alone suc- 
ceeds.’ But, as has been pointed out,^ the seniority of 
which Jimutavahana® and Raghunandana^ speak, is 
evidently seniority in point of class, and not seniority 
among several wives of tlie same class. 

The authority of reported decisions^ is almost uni- 
formly in favour of the rule that when there are .several 
widows they all succeed to their husband's estate jointly. 
One of the latest cases on the point is that of Gajapathi 
Nilamaniv, Gajapathi Rad/iamaniF^ 

A widow, in order to be entitled to succeed to the 
estate of her husband, must be chaste at the time when 
the succession opens. This is clearly laid down by all 
the commentators,^ and has never been questioned. But 
the question whether subsequent unchastity in a widow 
would divest her of the estate already vested in her, has 
not been altogether free from doubt. It was recently 
rai.sed before the High Court of Bengal, in the case of 
Kerry Kolitanee v. Monee Ram Kolita^ which was heard 
before a Full Bench consisting of all the Judges, and in 
which it has been held by the majority of the Court 
that a widow, who has once inherited the estate of her 
husband, is not liable to forfeit it for subsequent un- 
chastity. The decision of the majority of the Full 


* Colebrookc's Digest, Bk. V, 
414, Commentary (Vol, II, Mad, 
ed,, p. 540). 

“ Shama Churn’s Vyavastha Dar- 
pana, pp. 41, 42. 

® Ch. XI, see. I, 47. 

• Dayataitwa, Ch XI, 19, 20. 
See Doe dem Baugbutly Raur 

V. Radakisnoo Mookerjee, Mon- 
triou’s Cases, 314 ; Sreemutly Ber- 
jessory Dossee v. Ramconny Dutt, 
East’s Notes, Case 54, 2 Morley’s 


Digest, p. So ; I W. and B., 89 ; 
Ramia v, Bhagi, i Bom., 66 ; Ji- 
joyianiba Bayi Saiba ». Kamakshi 
Bayi Saiba, 3 Mad., 424. 

" I. L. IL, I Mad., 290. 

’ See Mitakshara, Ch. II, sec. 
Ij 39 J Vyavahara Mayukha, Ch. 
IV, sec VIII, 2 ; Dayabhaga, Ch. 
XI, sec. I, 43, 56; see also Kerry 
Kolitanee v, Monee Ram Kolita, 
Jackson, J., 19 W. R., 405, 

« 19 W. R., 367. 
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Bench having been affirmed on appeal, the question Lrcturk v. 
must be taken as finally settled by the Privy Council.* * i 
The fact that a Hindu widow who has inherited her 
husband^s estate is leading an unchaste life, does not 
take away her power to alienate that estate for legal 
necessity, such as for her maintenance or for paying 
debts incurred by her in defending a suit brought to 
take away the estate from her. See Anijad AH v. Kerry 
Kolitanee, I. L. R., 12 Calc., 52. 

One peculiarity of widowhood in the Hindu law is PerpmuM wi^ 
its perpetual character, it being incapable of being ter- Act x'v'^of 
minatcd otherwise than by death. But this rule has 
now been abrogated by Act XV of 1856, which per- 
mits the re-marriage of Hindu widows. 

* I. L. R., 5 Calc , 776. 



LECTURE V I. 


CERTAIN CUSTOMARY AND STATUTORY FORMS OF 
MARRIAGE. 

Scope of the present Lecture — Conditions requisite for validity of custom— It 
must be ancient, continuous, and certain— It must not be immoral, nor 
oppos(;’d to the general spirit of the law— Burden of proof where custom 
is pleaded— Forms of marriage according to family usages— Custom in 
the Tipperah Raj — Custom among Uriya Chiefs— Forms of marriage 
according to local, tribal, and caste customs— Customs of Bengal — Tribes 
of Assam — The Koch— The San tals— Tribes of Chota Nagpore— Cus- 
toms of the North-West and the Punjab — Customs of the Bombay Pre- 
sidency — Parties to marriage — BtUrothment — Divorce — Ro-rnarriage — Cus- 
toms of Southern India — Prohibited degrees — Different forms of marriage 
— Malabar law— Canarese law — Divorce and re-marriage — Forms of mar- 
riage according to sectarian customs — Vaishnavas — Gosavis — Buddhists 
— Jninas — Sikhs — Brahmos — Re-marriage of widows — Act XV of, 1856 — 
Remarks on its provisions— Act III of 1872, 

Scope onho We have hitherto been considering the Hindu law of 
pichcni cc strictly so called, — that is, the law as laid down 

by the sages and the commentators. But that is not 
the whole of the law on the subject. There are Hindu 
tribes, Hindu families, and Hindu sects, which, from 
differences in habits, sentiments, and doctrine, and from 
other causes, are found to observe practices in relation 
to marriage widely different from those enjoined by the 
Hindu sasiras; and, from the position assigned to custom 
as a source of law in Hindu jurisprudence,^ these prac- 
tice# are regarded as legal, and the rules regulating 
them form an important supplement to the Hindu law. 

^ See The Collector of Madura v. Muttu Ramlinga Sathupathy, 
10 W. R. (P.C.), 21. 
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The British Indian Legislature, too, has legalized certain Lkcture VI. 
descriptions of marriage, with a view to meet the ' 
growing wants of Hindu society. In the present 
Lecture I shall notice briefly, first, some of these 
customary forms of marriage, and secondly, the forms 
that have been declared legal by statute law. ^ 

An account of the customary forms of Hindu mar- Conditions 
riage may be prefaced with a few words explanatory of vauduy^of’’ 
the conditions necessary for the validity of custom in 
Hindu law. 

Under the English law, a custom in order to be valid 
must be ancient, invariable, reasonable, and certain. 

Similar qualifications apply more or less to custom under 
the Hindu law. 

The most important of these qualifications is, that a it must be 
custom must be ancient in order that it may lhave the 
force of law. 

“ Immemorial custom,” says Manu,^ “ is transcendent 
law, approved in the scripture, and in the codes of divine 
legislators.” 

So the text of the Vamana Purana quoted by Vachas- 
pati and Raghunandana, declares : ” A man should not 
neglect the approved customs of districts, the equitable 
rules of his family, or the particular laws of his race. 

In whatever country, whatever usage has passed through 
successive generations, let not a man there disregard it ; 
such usage is law in that country,”^ 

These texts require that a custom must be ancient 
in order that it may be binding. There is, however, 
no definite rule in Hindu law as to how old a custom 
must be, in order that it may have the force of law, 

Sir Charles Grey, C.J., in an early case, is reported 
to have observed that a custom to be valid, as regards 
Calcutta, must have existed from before the year 1773, 
and as regards the Mofussil, from before the year 


I, 108. 


Cokbrooke’s Digest, Bk. I, 98, 99. 
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Lecture VI. 1793 and the reason assigned for this rule is, that, since 
these dates, the power of nteking laws having become 
vested in the British Legislature, no change can be 
effected in the Hindu law by any other agency. The 
correctness of this rule, however, is in some cases open to 
question. Hindu law, though it has now lost its vitality 
considerably, is, nevertheless, a growing system, suscep- 
tible of change from within ; and it may well be urged 
that the legislature, when it declares that the Hindu law 
shall be the rule of decision in certain cases, refers to the 
living Hindu law at the time, and not to the obsolete 
Hindu law of any definite epoch. We may, at any rate, 
fairly say, that, in the Hindu law, not only is it unneces- 
sary to trace back the existence of a custom to any 
definite date, but even the indefinite condition of being 
ancient may, in favour of some classes of customs, have 
to be dispensed with. Thus, suppose that a new Hindu 
sect comes into existence, and, from religious scruples, 
adopts a form of marriage somewhat different from the 
orthodox form ; it would be going too far to hold that 
these marriages are void, and thus to bastardize a whole 
community, simply because the sect and its practices 
are of recent origin. Generally speaking, other condi- 
tions being fulfilled, a custom ought to be recognized as 
valid, when, either from observance for a long time, or 
from adoption by a considerable and organized body of 
persons, it has influenced the conduct of people to such 
an extent, that to disregard it, would be to disappoint 
well-grounded and reasonable expectations of men. 

continuous Another qualification which follows from the preceding, 
is, that a custom must be continuous ; and it has been 
held® that well-established discontinuance would destroy 
a custom, though at one time it might have existed. 

* Sco the extract from the juflg- * Rajah Raj Kissen Sini;li v. 
mcnl of Sir C. Grey, in Shama Ram joy Surma Mozoomdar, 19 

C?haian’s Vyavastha Darpana, p.314, \V, R ,8 
note : sec arift', p. 13. 
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Certainty is another condition necessary for the valid- Lecture vl 
ity of custom ; and a custom that is fluctuating and and c^n. 
uncertain is no custom at all,^ 

Another condition for the validity of custom, which it must not 
forms the subject of some discussion in Hindu jurispru- oppoSd 
dence, is, that it must not be immoral, nor opposed to 
the general spirit of the Hindu law. Jagannatha has law. 
some pertinent, though somewhat quaintly expressed, 
observations on this point: "The use of law,” says he^ 

"is only to prevent the introduction of multiform prac- * 
tices at the will of men of the present generation. 

Where many texts of law are inconsistent, or many 
interpretations of the same text are contradictory, usage 
alone can be received as a rule of conduct : and practice, 
which differs in some respects from positive ordinances, 
but is not remote from ancient legislation, can only be 
confirmed by its general connection with law. Conse- 
quently, that practice which is conformable to law is 
best, but that which is inconsistent therewith must be 
abolished ; yet, if that may not be, practice inconsistent 
with law must be nevertheless retained. But where no 
positive ordinance is found, there is nothing inconsistent 
with any known law, and in that case approved usage 
alone must regulate proceedings^ ^ 

The truth is, that custom, from its very nature, must 
be inconsistent with the general rule of law, if there is 
any rule on the subject ; and, therefore, the condition 
under notice ought to be regarded as sufficiently com- 
plied with, if there is, as Mr. Justice West expresses it, 
a general congruity with the Vedic system.^ The fulfil- 
ment of this condition has been always insisted upon by 
the Courts. Thus the High Court of Bengal has held that 
an agreement to dissolve a marriage on the happening of 
a certain contingency is void as being opposed to the policy 

* Luebmun Lall v. Mohun Lall 50, commentary. 

Bhaya Gayal, 16 W. R , 179. * Bhau Nanaji Utpat v. Sundra- 

^ Colebrooke’s Digest, Bk. I, bai, 11 Bom., 266. 

B, HL 
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Lecture VI. of the law ; ^ and the High Court of Bombay refused to 
• • recognize a custom by which a wife could obtain divorce 

and marry again without the consent of her husband, 
on the ground of its being an immoral custom, and its 
being entirely opposed to the spirit of the Hindu law.^ 
But it has been held that there is nothing immoral in 
a custom by which a marriage, although performed with 
the ordinary religious ceremonies, remains incomplete 
until the fulfilment of certain conditions. See Bai Ugri 
* V. Patel Purshotiam^ I. L. R., 17 Bom., 400. 

But here an important distinction ought to be observed. 
Conformity with the general spirit of the Hindu law is 
to be insisted upon as a necessary condition, only in 
those cases where the custom pleaded Ls one obtaining 
among people who are Hindus properly so called, and 
who follow that law in the main. But this condition is 
not applicable to the customs of people such as the Nairs 
and the Maravars of Southern India, who observe prac- 
tices widely different from those of real Hindus, and who 
can be called Hindus only because of the indefinite 
character of Hinduism. To make the validity of their 
customs depend upon conformity with the general spirit 
of the Hindu law, would be to abrogate those customs 
altogether, and either to leave these people without law, 
or to force upon them the Hindu law of the sages and 
the commentators. The truth is, that the bodies of 
customs governing these tribes and classes are not in the 
nature of exceptions to the general Hindu law, for that 
law has never been the rule with them ; but they are 
distinct bodies of law in themselves, co-ordinate with 
that larger body which has been reduced to writing, and 
is known as the Hindu- law properly so called.® 


* Seelararn v* Mussamut Aheeree 
Hceranee, 20 \V. R., 49. 

* Reg. V Karsan Goja, 2 60m., 
117 ; Uji V. Hathi Lalu, 7 Bom., 
A. C. J., 133 ; Keg. V. Sambhu, 


I. L. R., I Bom., 347 ; Mathura 
V. Esu, I. L. R.,4 Bom, 545. 

* See Fanindra Rajiswar, I. L. 
R., IX Calc., 463. 
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Custom being usually in the nature of an exception Lbctork VI. 
to the general law, the rule is, that a party who pleads B„rden of * 
a custom as obtaining in any particular community or proof where 
family of Hindus, in derogation of the ordinary Hindu pleaded, 
law, must prove its existence by evidence ; that, in the 
absence of such evidence, the general law shall prevail.^ 

Generally speaking, the correctness of this rule is unde- 
niable. But the application of this rule to some cases 
may call for a word of explanation. Thus, in the case of 
Lalla Mahabeer Pershad v. Mussamut Kundun Koowar^ 

(which has been followed in Bombay®) it has been held 
by the High Court of Bengal that, in the absence of 
evidence to show that the law of the sect called the Jainas 
is different from the ordinary Hindu law, this latter law 
shall be deemed applicable to them. Now this view can 
be supported only on the ground that the Jainas, before 
their schism, were true Hindus, and as such were governed 
by the Hindu law; so that it maybe presumed, in the 
absence of evidence to the contrary, that the same law 
governs them still. And in the case of tribes that have 
never been true Hindus, and are only nominally within 
the pale of Hinduism, though really observing practices 
widely at variance with it, the propriety of following 
the rule under notice seems open to question. 

Where a custom does not govern a tribe or a com- 
munity, but is peculiar only to a single family, the above 
rule is more strictly enforced than ever. The Courts 
look with a jealous eye upon attempts by a single family 
to make a law for itself ; and in some cases* they have 

1 See Serurnah Umahz^. Palathan ^ Basvantrav Kidingappa v. Man- 
Vital Marya Coothy Umab, 15 W. tappa Kidingappa, i Bom., App., 

R. (P. C.), 47 ; Rama Lakhmi Am- xlvii; Tara Chand v. Rcch Rain, 
mal V. Sivananantha Perumal, 17 3Mad.,57;MadhavravKaghaven- 
W.R.,553;NarayanBabaji». Nana dra v. Balkrishna Kagliavendraj 
Manohar, 7 Bom., A. C.J., I 7 S* 4 Pom., A. C. J., 113; but .^ee 

* 8 W. R., 1 16. Bhau Nanaji Utpai v. Sundrabai, 

* Bhagvandas Tejmal v. Rajmal, H Bom,, 249. 

10 Bom., 24Z. 
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Lecture vl gone even so far as to deny the validity of family customs 
' in derogation of the general law, except as regards 

Rajas and Chiefs. 

I may observe that, in the absence of evidence to the 
contrary, it is a presumption of Hindu law that a family, 
migrating from one province to another, retains its old 
customs;^ and this presumption is founded upon the fact 
that, notwithstanding any change of domicile, the Hindus, 
as a rule, tenaciously cling to their old usages. It is 
perhaps partly owing to this fact, that in one and the same 
locality different customs may be observed to prevail in 
different families, while in places widely distant from 
one another, the same customs may be found to exist. 

A custom may be either peculiar to a single family, 
or it may be common to a group of families, the common 
bond of union being residence in a particular locality, 
or unity of tribe or caste, or unity of creed. So that, 
the customary forms of marriage in Hindu law may, for 
convenience of treatment, be divided into the following 
classes ; those according to family customs ; those 
according to local, tribal, or caste customs ; and those 
according to sectarian customs. These will be consider- 
ed separately, and in the order given above. 

Forms of I begin with the customary forms of Hindu marriage 

.^cordmg to which are sanctioned by the usages of particular families, 
family usages, j question that arises is, how far such usages, 

in derogation of the ordinary law, are entitled to be re- 
cognized by the Courts. The question has been raised 
in connection with the subject of inheritance; and 
though in the case of great families, such as those of 
Rajas and Chiefs, the authorities are unanimous in up- 
holding the validity of well-established ^wcx^ntkiddchdr^ 

1 See Rutcheputty Dutt Rajun- Seeta Kanth Roy. 75 ; Sooren- 
der Narain, 2 Moo. I. A., 132; dro Nath Roy Mussamut Ileeroo- 
Ootum Chunder Bhuttacharjee v. monee Burmonee, lo W. R. (P. 
Obhoychurn Misser, Suth., (F. B.) C.), 35. 

R. , 67 ; Koomud Chunder Roy v. 
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or family custom/ there appears to be some difference Lecture VI. 
of opinion about the validity of custom prevailing in a • • 

petty family. Thus, the High Court of Bombay, on one 
occasion, observed, that “ it would be a dangerous doc- 
trine that any petty family is at liberty to make a law 
for itself, and thus to set aside the general law of the 
country/'* and the same view was adopted both in 
Madras and in Bombay in subsequent cases.® But in a 
recent case,* Mr. Justice West, after a full examination 
of the authorities on the subject, has come to the con- 
clusion that a family custom of proved antiquity is 
entitled to be recognized by the Courts, irrespective of 
the position and rank of the family ; and this rule is, no 
doubt, in accordance with the texts of Hindu law, which 
make no distinction between great and petty families. 

The truth is, that a petty family is not likely to be able 
to trace its customs very far back, and that a family 
must be of some position and eminence, in order to be 
able to establish the antiquity of its customs ; so that 
practically, in the majority of cases, kuldchdr^ such as 
should have the force of law, can be established only in 
regard to great families. 

Forms of marriage differ in their minor details accord- 
ing to the usages of different families. These points of 
difference it would be useless to enumerate, were it in- 
deed possible to do so. Even the usages of great families, 
involving important points of departure from the general 
Hindu law, however valuable as a collection of facts, 
is hardly entitled to detailed enumeration in a course of 
lectures like the present. Such usages, when contested, 

> See Rajah Baidyanand Singh v, tappa Kidingappa, i Bom., App., 

Rudranand Singh, 5 Sel. Rep, xlvii. 

198 ; Rawut Urjun Singh v, Rawut * Tara Chand v, Reeb Ram, 3 
Ghunsiam Singh, $ Moo. I. A., Mad., 50; Madhavrav Raghaven- 
169 ; Babu Gonesh Diitt Singh v, dra Balkrishna Raghavendra, 4 
Mah.araja Moheshur Singh, 6 Moo. Bom., A. C. J., 113. 

I. A., 164. * Bha'i Nanaji Utpat r. Sundra* 

* BasvanUav Kidingappa v. Man- bai, ll Bom., 249. 
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Lecture VL shall have to be proved by evidence. I shall notice here 
« ‘ only a few of the customs relating to marriage in great 

families, which have been judicially recognized. 

T^pperah'^Raj^ Tipperah Raj family, in addition to the 

orthodox form of marriage, there is another form called 
the santigrihiia^ which is sanctioned by custom, and 
which is celebrated by the worship of the goddess 
Tripura, and the taking of santi (benediction) water.^ 
This form is sometimes identified with the gandharva 
form. A woman married by the Raja in this inferior 
form is called a Kachua Ranee, and is styled simply a 
Devi, while women married by him in the proper form 
are designated Maharanees and Mahadevis. Mr. Justice 
Morris, in his judgment in the Tipperah Raj case, ob- 
serves : — It is manifest that the people of Tipperah, 
from the Rajah downwards, are very primitive, and that, 
in their manners and customs, they by no means follow 
the strict tenets of the Hindu religion. The gandharva 
or santigrihita form of marriage is commonly adopted. It 
is simple in character and requires little ceremony. At 
the same time a marriage in this form is binding and 
perfectly valid. The Rajahs do not appear to have been 
particular in their choice of wives. In page 266, we 
learn that a previous Rajah, Ramganga Manikhya, was 
the son of a slave girl (or Kachua).” 

Custom in a In Rajah Nugendur Narain v. Rnghoonath Narain 

Manbhum Raj. 3 plaintiff, as the eldest son of the Rajah of 
Foolkoosunah, in the district of Manbhum, claimed the 
estate of his late father. The defendant, a younger son 
of the late Rajah, resisted the claim on the ground that 
the plaintiff*s mother was a begurbhati wife of the late 
Rajah, — that is, one in whose hands the Rajah would not 
take cooked rice, owing to the inferiority of her father^s 
family ; and that, by a custom of the family, the son by 

^ See Chuckrodhuj Thakoor v. K.'ijkumar Nobodip Chundro v. 

Beer Chunder Joobraj, x W. R., Rajah Birchiindera, 25 W. R.,414. 
194. ® I W. K. (1864), 20, 
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such a wife was not entitled to the estate. The High Lkcturk vi. 
Court of Bengal considered the custom not proved, and ’ * 

held that there was no distinction between legitimate 
children born of mothers belonging to the same great 
caste of Kshatriyas. It would appear from this case 
that it is customary with the Rajahs in the Jungle 
Mehals to marry women belonging to inferior grades of 
the Kshatriya caste, who are styled Ranees and regarded 
as lawful wives in every respect. 

The marriage customs of the Uriya Rajahs and Chiefs custom among 
are given in the compilation known as the Pachis Sawal, 
or twenty-five questions, put by the Superintendent of the 
Tributary Mehals in 1814 to the leading Rajahs in the 
Tributary Mehals, with their answers to the same. The 
following is the substance of these customary rules : — 

The Rajahs may have a plurality of wives, there being 
sometimes as many as seven, the first being styled the 
Pat Ranee, or Bara Pat Maha Dace, and the others 
simply Ranees.^ 

A Rajah generally marries in his own caste; but when 
marriage in the same caste is not procurable, he may 
marry a girl of a different caste in the pkulbiha form, — 
that is, a form of marriage contracted by the ceremony 
of putting a garland round the neck of the woman, or by 
exchange of garlands.*^ A woman married in this form 
is called a Phidbibahi as distinguished from a Ranee. 

In some killahs or states, the son of the Pat Ranee is 
the preferential heir to the Raj, and in his default, the 
eldest among the sons of the other Ranees succeeds. 

But in other killahs the eldest son of the late Rajah, 
whether he be born of the Pat Ranee or of any other 
Ranee, succeeds to the Raj.'^ 

In the former class of states,— that is, those in which 
the son of the Pat Ranee is preferred to the sons of other 

^ Pachis Sawal, Q. and A., I and VIII, 
and II. * Ibiiii Q. «'ind A., IV and V. 

* Pachis Sawal, Q. and A , VIl. 
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Ranees, the son born of the phulbibahi wife succeeds 
in default of sons by Ranees ; and even the son born of 
a concubine is entitled to succeed in the absence of cer- 
tain male relations in the agnatic line. But in the latter 
class of states, the succession of the phulbibahi s son is 
postponed in favour of the brother, his son, and certain 
other males in the agnatic line, while the son of the con- 
cubine has no claim to the succession.^ 

Formerly it was usual for the Ranees to become satis. 
The surviving Ranees are entitled to inaintenace, but 
never to the succession.* 

The Pachis Sawal has been always received as an 
authority, and upon the basis of such authority, the 
validity of th^phulbiha form of marriage, and the rights 
of the sons of the plmlbtbahts and of concubines, have 
been recognized by our Courts.* 

I shall now consider the different forms of marriage 
according to local, tribal, and caste customs. These also 
are too numerous to admit of an exhaustive enumeration. 
Nor are they all ncccessary to be noticed in a course of 
lectures on the Hindu law of marriage, for several of the 
half-civilized Indian tribes do not at all come within the 
pale of Hinduism, and are never regarded as Hindus. 
I shall only notice some of the most important of 
these forms, which obtain among people who are Hindus 
or who have adopted Hindu practices more or less. 
I may tell you that, as a general rule, deviations from 
the ordinary Hindu law of marriage are to be found 
only among the aboriginal tribes and the lower classes 
of Aryans; and they are to be met with among the 
higher castes of Aryans, only where (as in Southern 
India) they are surrounded by non-Aryan influence. 


* Pachis Sawal, Q. and A., X p. i6 ; Durrap Singh Deo v, 

and XII. Buzzurdhur Roy, 2 Hay, 335; Riin- 

* Ibid^ Q. and A., IX. gadhur Nurendra v» Juggurnath 

* See Prandhur Roy v, Kamchen- Bhromurbor Roy, 1 Joygobind 

der Mongraj, S. D. A. R. for 1861, Shome’s Law Reporter, 92. 
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To begin with Bengal. Here custom takes the place Lecture vi. 
of the general law, chiefly in Assam, Kuch Behar, the customT^f 
Santal Parganas, and Chota-Nagpore, and occasionally Bengal, 
among certain tribes in other parts of the country. The Tribes of 
Assam valley, which has been rendered sacred by the 
famous temple of Kamakhya, has long been the seat of 
Hindu influence ; and, according to Wilson,^ it has been 
in a great degree the source from which Tantrik innova- 
tions have proceeded. Nevertheless it has retained its 
primitive customs in regard to marriage. Among the 
agricultural classes of some tribes, who are not very 
particular in following the Brahmanical ritual, the inter- 
change of the /^z«-leaf constitutes the ceremony of mar- 
riage, and the tearing of a panAe^S by the husband and 
the wife indicates dissolution of their union.^ Among 
some tribes, there is a mock fight for the bride, between 
her party and the bridegroom’s, which ends in the suc- 
cess of the latter, and then the bridegroom pays a price 
for the bride, in the shape of a present to her father.^ 

The marriage-tie is rather lax in this part of the 
country ; and there is a reported case from Assam, ^ in 
which it seems to have been held that, according to 
the custom of the community to which the parties 
belonged, a girl might marry again in the lifetime of 
her husband, if he failed to perform a second ceremony 
called santibia, corresponding to the ceremony of 
garbhadkan, and neglected her for a long time. 

Among the Koch, who claim kindred with the Aryan The Koch. 
Hindus, but are really a tribe of non- Aryan origini 
marriages are usually settled by the mothers, and not 
by the fathers, when the parties are young ; and widows 
are permitted to re-marry.*^ 


* Preface to the Vishnu Furana, 
p. Ivii. 

* Dalton’s Descriptive Ethnolo- 
gy of Bengal, p. 86. 

> Ibid, 


* Boolchand Kolita v, Janokee, 
25 W. R., 386. 

* Dalton’s Descriptive Ethnolo- 
gy of Bengal, p. 91. 
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LiiCTURE VI. Among the Santals, who can hardly be called Hindus, 

rht«Saniars, ^vho Only in certain places have partially adopted 
Hindu practices, the marriage customs have very little 
in common with those of the Hindus. The practice of 
child-marriage is strongly condemned ; boys are seldom 
married before sixteen ; and the ordinary nubile age for 
a girl is fifteen. Young men and maidens freely mix 
with one another, and freedom of selection is allowed 
to the parties, though it is considered more respectable 
if the match is settled by their parents or guardians. 
A price (generally five rupees) is paid for the bride ; 
and the essential part of the nuptial ceremony consists 
in the sindurdan^ or the painting of the bride's brow 
with vermilion, and the social meal which the bridegroom 
and the bride eat together; after which the bride ceases 
to belong to her father's clan, and becomes a member 
of her husband^s family. The ceremony of messing 
together, you will observe, is not peculiar to the Santals, 
but resembles the Roman confarreatioy and a corres- 
ponding ceremony in the Hindu nuptials. The Santal 
always honors his wife; and polygamy, though not 
absolutely prohibited, is practised only under exceptional 
circumstances, such as barrenness of the first wife. 
Divorce is not common, and can only be allowed with 
the consent of the husband's clansmen.^ 

Tribes of Among the Kisans,^ the Bhuiyas,® and the Hos^ of 
^^ita-Nag- Chota-Nagpore, persons are not married until they 
attain maturity. Among some of these tribes, unmar- 
ried young men and women are allowed freely to mix 
with one another, and considerable freedom is allowed 
to the parties in the selection of their partners. 

A price has generally to be paid for the bride. As 
with the Santals, eating the same meal together is the 

* See Dalton’s Descriptive Eth- ® Dalton’s Descriptive Ethnology 
nology of liengal, pp. 215, 216; of Bengal, p. 132. 

Hunter’s Annals of Rural Bengal, •’ Ihid^ p. 142. 
pp, 205, 208. * Jbid^ pp. 192, 193. 



CUSTOMS OF THE N.-W. P. & THE PUNJAB. 235 

principal ceremony in marriage, so with the Hos, Lkcturk vi. 
drinking beer together constitutes the chief nuptial » 
rite. Among some of the Chota-Nagpore tribes, re- 
marriage of widows is allowed, and the practice of 
taking to wife, in the sagai form, an elder brother's 
widow is common.* 

The validity of the sagai marriage among one of 
these tribes, has been recognized in a reported case,” in 
which it has been further held that there is no distinc- 
tion in point of heritable right between a son by a sagai 
and one by a biahi wife. 

The sagai marriage has been held to be valid also 
among the Nomasudras of Midnapur (see Hari Charait 
Das V. Nirnay Ckarn Kayal, L L. R., lo Calc., 138). And 
in a recent case {Jatiki v. Queen- Empress, I. L. R., 19 
Calc., 627) from the District of Mursidabad, it has been 
held that where the custom of marriage or nikka is 
established, and it is proved that the husband had relin- 
quished the wife who then married again, a conviction 
of the wife for bigamy could not be sustained. 

The Kurmis in some places as in Singbhum, 
observe the singular but highly sigr^ificant practice of 
making the married pair mark each other with blood 
drawn from their little fingers, as a sign that they have 
become one flesh. This, according to Dalton,^ is pro- 
bably the origin of the universal practice in India, of 
marking the bride with sindur or red lead. Among the 
Kurmis, widows are allowed to marry again. 

Among the Jats in the North-Western Provinces, customs of tiui 
Kurao Dhureecha, or the marriage of a widow with the 
younger brother of her deceased husband, is common, 
and is recognized as lawful ; and the children horn 
of such marriage are considered legitimate, and are 

* Dalton’s Descriptive Ethnology also Rally Charan z/. Diikhi, I. L. 

of Bengal, p. 138, R., 5 Calc , 692. 

* Radaik Ghascrain v. Biidaik * Descriptive Ethnology of Ben- 

Pcrshacl Sing, Marsh., 644. See gal, pp. 226, 319. 
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Lecture VI. entitled to inherit their father’s estate equally with 
• • other sons.^ 

In the Punjab, custom to a great extent takes the 
* place of law ; and, accordingly, by the Punjab Laws 

Amendment Act (XII of 1878), section i, it is expressly 
provided that custom, not being contrary to justice, 
equity, and good conscience, shall^be the rule of decision 
in matters relating to marriage, betrothal, and the like. 
The compilation styled ‘‘ Principles of Law,” published 
in 1854 for the guidance of Judicial Officers in the 
Punjab, may be taken as furnishing some evidence of 
local usages ; and section 6 of that compilation refers 
to some of the customs of the Punjab in relation to 
marriage. Of these, I may notice one, namely, that 
marriage solemnized during the infancy of one of the 
parties and not consummated, is, in some cases, deemed 
revocable, though the party revoking it, would be liable 
to an action for damages ; and the husband in such cases 
is not deemed entitled to the custody of the wife.^ 
of the In the Presidency of Bombay, the customary law of 
Presidency, marriage, especially among the inferior castes, differs 
considerably from the general Hindu law on the subject 
The principal feature of the difference consists in these 
caste-customs freely allowing divorce and remarriage 
of widows and divorced wives. So well established 
is this custom of re-marriage, that the prohibition against 
remarriage of widows in the Kali age, is held in the 
Western Presidency not to apply to Sudras.^ The 
second marriage of a wife or widow is called pat by the 
Mahrattas, and naira in Guzerat.^ Much valuable 
information regarding the customs of different castes 
in the Bombay Presidency is collected in Steele’s Law 

* See Poorun Mull v. Toolsee Select Cases in Hindu Law, 
Ram, 5 N.-M P. H. C. R. (1868), p. 385* 

p. 350. ® Steele’s Law and Custom of 

* See Jewun Sundhee, 5 Pun- Hindoo Castes, p. 26. 
jab Record, 9 ; cited in 2 Rattigan’s * Ibid. 
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and Custom of Hindoo Castes, which has always been Lecturk VI, 
accepted as an authority by the Courts.^ , 

The grounds of ineligibility for marriage, according Parlies to 
to these caste-customs, are generally speaking the same 
as those under the ordinary Hindu law. The parties 
must be of the same caste, of different gotras^ and 
not related within the prohibited degrees. But the pro- 
hibited degrees are different from those prescribed by 
the ordinary law, and are somewhat different for different 
castes. Among several castes, a brother*s children may 
marry a sister’s children.^ As to the validity of a girl’s 
marriage without her parents* consent, there is some 
difference of opinion.^ Generally, a girl is required to 
be married before shanee (puberty), but in some of the 
inferrior castes a different rule obtiains.^ 

Betrothment, called mmigni^ is with some castes irrevo- BetrotiuDent. 
cable except for just cause ; while according to others, it 
can be broken off by mutual consent.^ It has been held, 
however, that specific performance of a contract of betro- 
thal cannot be enforced f and this is now the rule laid 
down by the Specific Relief Act*^ Where the contract 
is broken off through the fault of either party, the other 
is entitled to a return of the jewels and other presents, 
as well as to compensation.® 

Among the inferior castes, when the husband and the Divorce — 
wife are found to belong to different castes, or to the same 
gotra^ if the discovery is made before shanee^ or even 
2 SX.^t shanee but before the birth of children, the husband 


^ See for instance Rahi v, Go- 
vind, I. L. R., i Bom., 114. 

® Steele’s Law and Custom of 
Hindoo Castes, pp. 163, 346, 347. 

* Steele’s Law and Custom of 
Hindoo Castes, pp. 163, 348, 349. 

^ Ibidy pp. 162, 347. 

» Ibid, pp. 160, 343—346 ; I 
Morley’s Digest, pp. 287, 288, pis. 
3 — 7 , 10 . 


® Umedkika v. Nagindas Naro- 
tamdas, 7 Bom., O. C. J., 122. 

^ Sec. 21, cl. (/;) (illustration). 

‘ Steele, pp. i6i, 344, 345, 361; 
Atmaram Kesoor Sheolal 

Mulookchand, i Borr., 358, cited 
in I Morley’s Digest, p. 287, pi. 2, 
Rambhat v. Timmaya, 1. L. K., 
16 Bom., 673. 
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Lecture VI. may give the wife a char chittiy or deed of divorce, 
e ’ and she would then be competent to marry another 
in the pat form.^ So, on the discovery of the husband^s 
impotence before skaneCy the wife, by the custom of 
certain castes, may, with the concurrence of the caste 
assembly, obtain a divorce, and contract pat marriage.*^ 
But the Courts have refused to recognize the authority 
of the caste assembly to grant divorce, and they have 
also refused to admit the validity of any custom which 
allows divorce without the consent of the husband, on 
the ground of its being an immoral custom, and being 
opposed to the spirit of the Hindu law.® Where the 
divorce is obtained by mutual consent, the ceremony 
accompanying it consists in the husband breaking the 
wife’s neck ornament, and giving her a char chiiti,^ 

In addition to impotence, irregularity in marriage 
and mutual consent, ill-treatment is a ground of divorce 
with certain castes.® 

The ceremonies of paty or remarriage, are different 
from those of marriage.® The remarriage of a wife 
is considered less honourable than that of a widow. 
Women, whether widows or wives, becomel owered in 
social position by remarriage, and are excluded from 
preparing food at sacrifices, and from being present at 
marriages.’ A woman by remarriage loses also all her 
rights over her first husband’s property.® She loses 
likewise her right to the custody of her children (except 
infants) by the first husband.^ 


* Steele, p. i66. 

* Ibidy p. 167, 

* Reg. V. Sambhu Rahgu, I. L. 
R., I Bom., 347 ; Rahi v. Govind, 
ibidy 1 16; Narayan Bharthiz'. Lav- 
ing Bharlhi, I.L. R., 2 Bora., 140; 
Reg. V. Karsan Goja, 2 Bom., 117; 
Uji V, Hatbi Lain, 7 Bom., A.C.J., 
i33;Dyaram Doolubhw.BaeeUmba, 
cited in 3 Morley’s Digest, 181. 


* Steele, pp. 168, 169. 

® Kaseerara Kriparam v, Um- 
baram Hureechund, i Borr., 387, 
cited in 1 Morley’s Digest, p. 289, 
pi. 14. 

« Steele, pp. 364, 365. 

^ Jhidy p, 169. 

* Ibidy p. 169. 

* Ibidy pp. 169, 365. 
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Children by pat are equally legitimate with those by Lkcturk vi. 
marriage, and inherit equally with them.^ But before ■ , 

the passing of Act XV of 1856, a wife by lagna {le., 
one married when a maiden) had higher rights than 
one married by pat. Re-marriage of widows being, 
however, now legalized by that Act, a wife married when 
a widow has equal rights with a lagna wife * 

The difference between the customary law of marriage Customs of 
and the general Hindu law on the subject, is nowhere in<iia? 
so considerable or so strongly marked as in Southern 
India; and the reason is obvious. The Hindu law 
was originally intended for the Aryas^ or the people 
inhabiting Aryavarta, that is, the tract of country 
lying between the Eastern and the Western ocean 
and the Himalaya and the Vindhya mountains. Within 
the region thus bounded, which is said to differ 
widely from the land of Mleckckas, the three twice- 
born classes are required by Manu invariably to 
dwell ; and even the Sudra is not permitted to 
sojourn outside this region, except when distressed for 
subsistence.® Though this injunction of Manu has not 
been strictly observed, and Aryan Hindus of all castes 
have settled in the southern provinces, they form 
according to most competent judges, only a small 
portion of the entire population of those provinces 
while the majority of the people are the descendents 
of the aboriginal tribes. This preponderance of the 
aboriginal element in the population has led to the 
preservation of a large body of primitive customs ; 
and the so-called Hindu tribes of the Madras Pre- 
sidency observe practices widely at variance with those 
of real Hindus. 

^ Steele, pp. 179, 377. In i W. the rule given above as correct, 

and B., 59—61, a diflerent rule is * i W. and B., 89 — 98. 

apparently laid down, but the Bom* * Manu, II, 21 — 24. 

bay High Court, in Rahi v. Gobind ^ See NeIson\s view of the Hin- 

(I. L, R., I Bom,, 1 15), accepted du Law, &c,, Ch. IV. 
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Vf. “The Brahmins,” says Ellis in one of his letters* to 
Sir T. Strange, “ in introducing into this part of India 
their laws and religion, were obliged in many things to 
conform to the opinion of the aboriginal inhabitants, 
though in many instances immediately opposed to their 
prejudices ; hence the Sudra high priests in most of the 
Siva Pagodas on this coast, the indiscriminate female 
intercourse and succession in the female line in Malabar, 
the primogeniture succession to landed estates among 
the Vebnawon and other northern tribes, the exclusion 
of widows from succession even among the Brahmins, 
&c.; the truth being, that the law of the Smritis, unless 
under various modifications, has never been the law of 
the Tamil, and cognate nations.” 

Speaking of these tribes, Mr. Justice Holloway is 
reported to have said ^ “ I must be allowed to add 
that I feel the grotesque absurdity of applying to these 
Maravars the doctrine of Hindu Law. It would be just 
as reasonable to give them the benefit of the Feudal 
Law of real property. At this late day it is, however, 
impossible to act upon one*s consciousness of the 
absurdity. I would not, however, be supposed to be 
unconscious of it” These words of that learned Judge 
have not, it seems, been altogether without effect They 
have invited inquiry into the propriety of applying the 
Hindu law contained in the Sanskrit lawbooks to the 
so-called Hindus of the Madras Presidency. And it 
has since been expressly provided by the Madras Civil 
Courts Act, 1873, section that if there be any custom 
having the force of law and governing the parties, the 
same shall be the rule of decision in cases regarding 
marriage and certain other matters. 

By the customary law of Southern India, the pro- 
hibition of intemarriage between collaterals is reduced 

* 2 Strange, 162. Nachiar v, Dorasinga Tevar, 6 

‘ In his judgment in Kattama Mad., 341. 
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within very narrow limits. The only collateral relations Lecturr vi. 
that are held prohibited to be taken in marriage by ] ’ 

a man, are his sister, father’s sister, mother’s sister, 
brother’s daughter, mother’s sister’s daughter, and 
father’s brother’s daughter ; but the marriage of a man 
with his sister’s daughter, or mother’s brother’s daughter, 
or father’s sister’s daughter, is usual in all classes, even 
among Brahmans.^ This laxity in the law of prohibited 
degrees seems to have been in existence from very early 
times, and has been noticed by Hindu sages and com- 
mentators. Thus Baudhayana, quoted in the Desadharma 
Chapter of the Smriti Chandrika, says, marriage with 
one’s maternal uncle’s or paternal uncle’s daughter is 
common in the South ; and so Brihaspati.^ This custom 
of the South is also noticed in the Vyavahara Mayukha.^ 

Ellis is of opinion that intermarriage with the mother’s 
brother’s daughter, if she exist, is considered incumbent.'*' 

This is not quite correct ; but marriage with such a 
relative is considered most desirable, as in that case the 
relations between the mother-in-law and daughter-in-law 
are thought likely to be of the most amicable kind. 

Among the lower classes of Sudras, marriage with oiffcioni forms 
females who have lived in concubinage is allowed ; and ‘“‘““age. 
the law of legitimacy among some of these castes, 
resembles the Scotch law on the subject, — children 
begotten before marriage being legitimized on the 
marriage of the parents.^ 

Several of the castes openly practise polyandry. 

Thus, among the Tottiyars (a Telugu caste), it is 
customary with women after marriage to cohabit with 
their husband’s brothers and near relatives. So the 
Kallars of the Madura District allow a woman to have 
simultaneously ten, eiglvt, six or two husbands, who 

* See Cunningham’s Digest of * Ch. I, sec. I, 13. 

Hindu Law, paras. 70 — 72, and note. * 2 Strange, 165. 

'■* See Nelson’s View of the ® Strange’s Manual of IliruUi 

Hindu Law, &c., pp. 115, 116. Law, Ch. II, paras. 40, 41. 

15. HL 16 
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Lecture VI. are all held to be the fathers jointly and severally of 
^ any children that may be born of her.^ 

“ An extraordinary custom,” says Nelson, ** appears 
to prevail amongst the Vellalars of Caroor, of fathers 
getting adult women as wives for their infant sons, and 
themselves cohabiting with those women and begetting 
on their bodies children who are affiliated to the infant 
husbands. When the infant husbands grow up, they 
find wives for the male children affiliated to them, and 
cohabit with those wives, and so the custom goes on.”^ 
Malabar law. The Malabar law of marriage, which freely permits 
polyandry, is a most singular system. Excepting Brah- 
mans and a few other castes, it obtains among the people 
of Malabar generall}^ In this system, “ the females,” 
says Mr. Strange, “ before attaining maturity, go through 
a form of marriage, the bridegroom not necessarily 
taking the position of husband. After maturity they 
may consort with whom they please, and with as many 
as they please, provided that the connexion be with 
members of their own or some higher caste.” In con- 
sequence of this promiscuous cohabitation, parentage 
is not generally ascertainable in the male line; and 
inheritance runs, therefore, in the female line. The 
children of a man are not his heirs ; his sisters, sisters* 
children, and others related to him in the maternal line 
succeed to his estate.^ 

The origin of this practice of polyandry and of this 
rule of descent, termed MammakatayaiUy or nepotism in 
the female line, is sought to be accounted for thus : — 

It is alleged that Parasurama, the first king of Mala- 
bar, having introduced Brahmans into the district, and 
given them possessions therein, with a view to prevent 
division of their estates, ordained that they should vest 
in the eldest brothers, and that the eldest brothers alone 

* Nelson’s View of the Hindu Law, &c,, p. 144, 

Law, &c., pp. 141, 142. * See Strange’s Manual of Hindu 

* Nelson’s View of the Hindu Law, Ch. XIII. 
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should be permitted to marry. The younger brothers Lecture 
were allowed to consort with women of lower castes ; 
but the offspring of these irregular unions, not being 
legitimate, could neither rank as Brahmans, nor be heirs 
to their fathers ; and they could inherit only from their 
mothers. Gradually this system of irregular intercourse, 
with its peculiar rule of inheritance in the maternal 
line spread itself among the inferior castes, and in time 
became general among them.^ 

The tiuth, however, is, that the custom was never 
introduced by the Brahman settlers, but is the relic of a 
primitive practice. 

Under a system so singular as this, the family group 
must necessarily be of a type different from the ordinary 
one. It is termed a tarazuad^ of which the remotest 
kindred is acknowledged to be a member, if living under 
the authority of the head of the family, and taking part 
in its religious observances. The eldest male member 
of whatsoever branch, is the head of the tarazoad, and 
is termed the karnaven^ and the other members are 
called anandraven. The karnaven has entire control 
over the affairs and the property of the family, and no 
member has the right to enforce partition of his share 
of the family property.- 

The guardianship of children under the Malabar law 
belongs to their karnaven, and not to their father. In a 
reported case,^ in which the Civil Judge had removed 
two children from the custody of their karnaven, and 
placed them under the guardianship of their father, on 
appeal, the High Court of Madras observed : “ In the 
present case, by the principles of the law of Malabar, 
the mother herself while alive and her children too 
were under the guardianship of the head of the family 
— the karnaven. Their position was precisely analogous 

* See Strange’s Mimual uf IJiiuIu * Thatlui liapuUy v. Cliakayalh 

Law, Ch. XIII. Cliathu, 7 Mad., 179, 

* Ibid, 
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Lecture VI. to that of the members of a Roman family under the 
patria poiestas. The karnaven is as much the guardian 
and representative, for all purposes of property, of every 
member within the iarawady as the Roman father or 
grandfather. 

“ Moreover, the relation of husband and wife does not 
in Malabar disturb this condition. These children have 
no claim whatever upon the property of their father, but 
their rights are entirely in that of their karnaveris 
family. There is no doubt at all that he was, during 
the mother s lifetime, and continues to be, after her 
death, the legitimate guardian of these children, and 
that the father has by positive law not the smallest right 
to their custody-” 

In a system of promiscuous intercourse like that in 
Malabar, the ordinary state of widowhood is necessarily 
unknown. Nor does the married state, or. more pro-, 
perly speaking, the state of alliance with males, effect 
any change in a female's relation to her family. 
Whether so allied or not, she continues alike a member 
of her family, and lives under the taraivad roof.^ 

C’linjirese law. The law of Canara, called the Aliya Santanc^ law, is 
similar to that of Malabar, with only this difference, that 
the principle that inheritance vests in the females in 
preference to the males, is more completely carried out 
in practice in Canara, where the management of property 
vests generally in females than in Malabar where the 
office of karnaven is commonly held by males.^ 

It has been held by the High Court of Madras, in the 
case of Subbti Hegadi v. Tougiiy^ that a female member 
of a family governed by the Aliya Santana law, while 
living with her husband apart from her family, is not 

* Strange’s Manual of Hindu ® See Munda Chetti v Timmajii 

Law, Ch. XIII. Ilensu, i Mad., 383; Strange’s 

* From Ka malic ‘son-in- Manual of Hindu Law, 2nd cd., 

law,’ and Sanskrit santana^ ‘ off- para. 404. 

spring.’ ‘ 4 Mad., 196^ 
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Entitled to maintenance out of the income of the family Lecture VL 
property. Touchinj^ the nature of the marriage relation ’ * 

Under the A/tya Santana system, and the right of 
the wife to maintenance from her husband or his family, 
the High Court observed: “ It remains to consider 
whether for any special reason arisingout of the relation 
of husband and wife under the Alij/a Satitana system, a 
wife’s residence with her husband should not be treated 
as a separation from her family. The relation is in 
truth not marriage, but a state of concubinage into which 
the woman enters of her own choice and is at liberty to 
cliangc when and as often as she pleases. From its 
very nature then it might be inferred as probable that 
the woman remained with her family, and was visited 
by the man of her choice j but the case in this respect 
is not left to mere probability. Such has undoubtedly 
been the invariable habit under the Maroomakatayam 
law, and although women in Canara under the Aliya 
Santana system do, it seems, in some instances, live with 
their husbands, still there is no doubt that they do so of 
their free willj and that they may at any time rejoin 
their own families. We do not, therefore, see that resi- 
dence with a husband can be regarded differently from 
any other separation by the voluntary act of the wife, 
and this conclusion is strengthened by the fact that 
Bhutala Pandiya is silent on the subject of residence 
after marriage. 

“ The ground of the husband's non-liability for maiiv 
tenance, on which alone apparently the Principal Sadr 
Amin’s decision rests, is, we think, altogether unsound. 

He may be right in saying that a wife cannot legally be 
maintained out of the funds belonging to the family of 
her husband for the very reason that living with the 
husband is not a necessary duty of the wife. It docs 
not, however, follow, as the Civil Judge remarks in his 
judgment, that a husband is not bound to afford neces- 
sary maintenance to the woman from his self-acquired 
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means so long as she continues to live with him as a 
wife. It will probably be found that the general law does 
impose such an obligation ; but even supposing that it 
does not, still his non-liability to support her could not 
alter in any way the legal effect of the wife’s residence 
with him or her right to maintenance out of the proper- 
ty of her family.” 

The cohabitation of a man and woman under the 
Aliya Santana law has been held to be not such a 
marriage as is intended by those sections of the Indian 
Penal Code Vvhich provide for the punishment of offences 
against the marriage right. See Koraga v. Ihe Queeyi^ 
I. L. R., 6 Mad., 374. 

I ought to tell you that the work of Bhutal Pandiay, 
who is cited as an authority on the Aliya Santana law in 
the above extract and in other cases, ^ is now considered 
by some scholars to be a recent forgery ; and it has, we 
are told by Dr, Burnell, been traced to two notorious 
forgers who lived not more than half a century ago.^ 

Among the lowest classes in the Southern Presidency 
there is a custom which allows divorce,® and awards the 
husband damages in the nature of compensation for 
marriage expenses, where the wife separates from her 
husband of her own accord, or has been put away by 
him for misconduct ; and such custom has, to some 
extent, been recognized by the High Court of Madras 
in a case in vvhich a husband sued his divorced wife and 
her father for promised compensation.* 

Remarriage of widows and divorced wives is allowed 
by custom among the inferior castes in the Southern as 
well as in the Western Presidency but a widow is, by 

' Munda Chetti v. Timmajn p. xii, note ; Nelson’s View of the 
Hensu, i Mad., 380; Timmapa Ilindii Law, &c., pp. 95 — 99 * 
Heggade Mahalinga Heggade, ^ i Strange, 52. 

4 Mad., 28. “ Soobba Tevan v. Moothoo- 

Preface to the translation of koody, 6 Mad., 40. 

Varada Raja’s Vyavahara Nirnaya, * I Strange, 52. 
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remarriage, deprived of her right to the property of her Lecture vl 
deceased husband.^ • • 

The customs we have hitherto been considering are Forms of 
customs of families, tribes, and castes. The different 

- . Hccordinj/ to 

forms of marriage according to the customs of different sectarian 
religious sects will be considered next. 

Hinduism, as you are aware, has never been a 
homogeneous creed. It has always consisted of a great 
variety of sectarian creeds of varying degrees of ortho- 
doxy, which its highly tolerant character has enabled it 
to hold together under a common name ; while in a few 
instances, dissenting sects having denied the authority 
of the Vedas and the supremacy of the Brahmans, the 
fundamental doctrines of the Hindu faith, have been 
regarded as heretical, and excluded from the pale of 
Hinduism. The heretical and the less orthodox sects, 
though differing from the main body of Hindus in 
faith and ritual observances, have naturally found little 
reason to depart from the ordinary rules of Hindu law 
in the conduct of their civil affairs generally. But there 
are some civil matters in Hindu law that are intimately 
connected with religion, and marriage is pre-eminently 
one of them. It requires the consideration of caste dis- 
tinctions in the selection of parties, and the performance 
of religious ceremonies for the completion of the contract ; 
and both these are points upon which the dissenting 
sects differ from the orthodox. In regard to marriage^ 
therefore, the ordinary Hindu law docs not, and cannot, 
form the common rule for all sects alike. 

For our present purpose we may confine our attention 
to the Vaisnavas and Gosavis among admittedly Hindu 
sects, and the Buddhists, Jainas, Sikhs, and Brarnos 
among dissenters, — these being the sects whose rules 
relating to marriage differ in a marked degree from the 
ordinary Hindu law on the subject. 

^ Murut^ayi v, Viramakali, I. L. R., i Mad., 22 O. 
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Lecture VI. Though, as one of the leading members of the Hindu 

Vaiiimavas. pantheon, Vishnu is worshipped by all castes and sects 
of Hindus, his exclusive votaries, the Vaishnavas, form 

‘ a distinct sect. This sect has two divisions. One of 

them is composed of persons who observe caste distinc- 
tions and all other Hindu practices and customs, and 
differ from the rest of the orthodox Hindu community 
only in worshipping Vishnu as their Ishta Devata, or 
chosen god : with this division we have at present 
nothing to do. The other division, composed of persons 
w^ho are styled Vairagis, Jati Vaishnavas, or Vaishnavas 
simply, is more than a mere religious sect, being dis- 
tinguished from the orthodox community by several 
social peculiarities. It is commonly regarded as a 
caste, but it wants one notable characteristic of caste — 
namely, exclusiveness— admitting as members Hindus 
of all castes from the highest to the lowest In conse- 
quence of the absence of caste distinctions among them, 
and their belief in the inefficacy of ritual observances, 
choice in matrimony among the Vairagis is very little 
fettered, and their form of marriage is of the simplest 
and the least expensive kind. They also allow the 
marriage of widows.^ There is very little in the shape 
of text or decision especially applictible to them ; so 
that as regards marriage, they are entirely governed 
by custom. 

Gosavis. Among the Gosavis of the Bombay Presidency, a 

branch of the Saiva sect of the Dekhan, some lead a 
life of celibacy, while others marry. These latter are 
called Gharbaree Gosavis. The following are some of 
the principal peculiarities in their customs relating to 
marriaee.‘^ 

* See Ilimtcr’s Statistical Account ^ See Mr. Warden^s Report in 
of Bengal, Vol. I, pp. 65, 73 ; see Steele’s Law and Custom of Hindu 
also Wilson’s Essays on the Reli, Castes (Appx. B), pp. 444, 445 ; 
gions of the Hindus, edited by 1 W. and B., 257 — 259. 

Rost, Vol. I, pp. 152 — 171. 
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A Gosavi can marry only a female Gosavi. If heLixniREVL 
marries any other woman, the marriage is not annulled, • • 

but the wife is not regarded as a Gosavini, ora member 
of the sect. A Gosavini must be married before she 
attains her fifteenth year. 

Divorce is allowed on the ground of impotency. If 
a Gosavi separate from his wife, and give her a char 
chitti^ or deed of divorce, they can never re-unite, and 
the wife may contract pat marriage with another man. 

If no such deed be given, she may be taken back by 
her husband, but without his permission she is not at 
liberty to contract a pat marriage with another man. 

If the husband is absent and not heard of, the wife, 
being a grown-up woman, may form a left-handed or 
/^/connection with another man. But the first husband, 
upon his arrival, is entitled to take her back, after reim- 
bursing the second in the amount of his expenses. 

The pat marriage, though allowed to divorced wives, 
is not allowed to widows. 

Concubinage is allowed among the Gosavis ; but an 
illegitimate son, being the offspring of an adulterous 
intercourse, cannot inherit his father’s estate.^ 

Of heretical sects, the Buddhists, the Jainas, and the Buddhisir.. 
Sikhs have, in some of the latter enactments of the Legis- 
lature, been regarded as classes distinct from the Hindus.*^ 

The Buddhists, from their denial of the authority of 
the Vedas and the supremacy of the Brahmans, have 
always been regarded as heretics ; and though for a 
time successful in maintaining their ground against the 
Hindus, they were ultimately driven from India by the 
Brahmans, and they migrated to Ceylon on the south, 
and to Nepaul, Thibet, and China on the north.*^ At 

* See Mr, Warden’s Report in * Act XXI of 1870, see. II ; Act 

Steele’s Law and Custom of Hindoo III of 1872, sec. II. 

CastfS, p. 440 ; and Xarayan Bhar- ^ See Max Midler’s Chips from 

thi V. Laving Bhartbi, I. L. R., a German Workshop, Vol. If, 

2 Bom., 140. p. 345. 
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Lecture VI. the present day the Buddhist population of British 
r, • India is not large, and is composed chiefly of Chinese, 
Burmese, and Magh settlers. 

The Buddhists have their written laws ; but the laws 
of the Chinese Buddhists are not the same as those 
of the Buddhists of Burmah. Strictly speaking, there- 
fore, the Buddhist law of marriage forms no part of the 
customary law of India ; and I notice it here only 
because in some cases it is evidently an adaptation of 
the Hindu law on the subject. 

Though the religion of the Celestial Empire is of 
Indian origin, there is very little real or even pretended 
analogy between the jurisprudence of China and that 
of India. But the case is different with regard to the 
laws of Burmah. Indeed, the apparent analogy between 
the laws of India and those of Burmah is even greater 
than the real. The Burmese have their Code of Mann 
in fourteen volumes or chapters, which in some places 
bears a striking resemblance to the Brahmanical code 
of that name. I may notice some of the chief peculiar- 
ities in the marriage-law as given in the twelfth volume 
(or chapter) of this Code. 

“ Amongst men there are only three ways of becom- 
ing man and wife, which are as follows : — ist^ a man 
and woman given in marriage by their parents, who 
live and eat together ; 2ndy a man and woman brought 
together by the intervention of a go-between, who live 
and eat together ; 3 ^/, a man and woman who come 
together by mutual consent, who live and eat together.* ^ 

There are five kinds of wives who may be put away, 
namely, those who are barren ; those who are mothers 
of daughters only; those who are diseased ; those who 
do not conform to the rules of their class ; and those 
who are disobedient. But a wife that is put away 
is entitled to her property 


* Kiebardson’s Manu, p. 328. 


* file/, p. 345. 
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Upon separation between man and wife, their debts Lecthris vi. 
and assets are divided between them in definite shares, * * 

which are different in different cases; and the father gets 
the male children, and the mother the female children.^ 

Parental authority ranks very high ; and accordingly 
if a daughter, living under the protection of her parents, 
without their consent runs off with a man and marries 
him, and gets children, nevertheless she must separate 
from her husband if her parents wish it.^ 

The Jainas differ much less from the Brahmanical Jamas, 
Hindus than the Buddhists do. They recognize the 
divinity of some of the members of the orthodox pan- 
theon, pay some deference to the authority of the 
Vedas, observe the institution of castes, and employ 
Brahmans as priests.^ Accordingly, the Jainas have 
been generally regarded as a sect of heterodox Hindus, 
and it has been held by the High Courts of Bengal 
and Bombay, that the ordinary rules of Hindu law 
arc to be deemed applicable to them, in the absence 
of evidence to show that tliey are governed by different 
rules."* The High Court of the North-West, in the 
case of S/ieo Shigh Rai v. Dakho^ (which has been 
followed in a subsequent case*'), appears to have taken 
a somewhat different view, holding that, in cases 
between Jainas, the customs of the sect are to be 
enquired into and given effect to. This decision has 
been affirmed on appeal by the Privy Council.’ The 


^ Richardson’s ManUjp. 333, etso^, 

* Ibid, p. 347. 

* Wilson’s Essays on the Reli- 
gions of the Hindus, edited by 
Rost, Vol. I, pp. 334, 335, 

^ See Maha Rajah Govindnath 
Ray V, Gulal Chand, 5 Scl. Rep. 
(New Series), p. 327, Remark by 
Sutherland ; Lalla Mohabeer Per- 
shad v» Mussamut Kundun Koowar, 
S W. R., 1 16 ; Bhagvandas Tcjmal 


ZK Rajmal, lo Bom., 241. 

* H. C. R., N.-W. P., for 1S74, 
p. 3S2. 

* Hassan Ali £>. Nagamal, I.L.K., 
I All., 2S9. 

' The judgment of the Judicial 
Coniiiiittce (see I. L, R., I All., 
702) affirms that of the High 
Court, but it contains certain observ- 
ations, which show that though 
their Lordships hold that due 
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tiictuRE VI. Jainas have their religious books, which occasionally 
- ' contain rules of law ; but the authenticity of these 

books is not deemed unquestionable.^ 

Among the Jainas intermarriage between different 
castes or orders is not permitted.^ The Jainas in the 
South of India observe all the Brahmanical sanskars;^ 
while those in Upper India generally observe only the 
initiation of the infant on the twelfth day after birthj 
and marriage.^ Their marriage ceremony resembles 
that of the orthodox Hindus, and is generally perform- 
ed with the intervention of a Brahman priest ; but the 
Vedic mantras are omitted;^ They permit polygamy, 
but do not allow divorce to the wife with right of re- 
marriage. On the whole, the law of marriage among 
the Jainas docs not, it seems, differ from the ordinary 
Hindu law except in minor details. 

Sikhs. The Sikhs are a far more heterodox sect than the 

Jainas. They eat objectionable flesh, ignore all caste 
distinctions, and admit proselytes even from Mahome- 
danism.® Though they have been sometimes regarded 
as a sect of Hindus,® the correctness of this view seems 
to be open to question. 

They have no written laws — their social institutions 
being regulated by rules which are rules of Hindu law 
modified by custom.^ 

weight ought to be given to any ■ See Wilson’s Es.says, Vol. I, 

evidence of the cii.sloms of the pp. 344, 345. 

jainas that may be forthcoming, ® Ibid, 322. 

yet they do not dissent from the ^ See Bhagvandas Tejmal v, 

proposition that, in the absence Rajrnal, 10 Bom., 256. 

of such evidence, the general * Wilson’s Essays, Vol. II, pp. 

Hindu law is applicable to that 143, 144. 

sect, See also the judgment of ® See the evidence of Sir E. H. 
the Privy Council in Chot.iy Lall Ea.st before the House of Lords, 
V. Chunno Lall, 3 C. L. R., 469. referred to in Lopes v. Lopes, 5 
^ See Stede, pp. 22, 96; 5 Sel. Bom., O. C. J., 185. 

Rep. (new ed.), 327, remark by ’ I Morley’s Digest, Iiitrod., p. 
Sutherland. ccci. 
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Their forms of marriage are different from those of LiicTuitii VL 
Hindus in general. They have an inferior form of ' 
marriage, called the Anand form, in which the cere- 
mony consists in the recitation of a certain text called 
the Anand text, and which may be celebrated even with 
a concubine. But the issue by such marriage is entitled 
to inherit from the father.^ Among the Sikhs a woman 
has the same right to inherit the estate of her deceased 
husband, whether she w^as married by him when a maiden 
or espoused when a widow.^' 

The last sect that I shall notice, namely, the Brahmos, Brahmos. 
is quite of recent origin. The original sect, now called 
the Adi-Brahmo Samaj, was founded by Ram Mohan 
Ray not more than seventy years ago ; while the sect of 
Progressive Brahmos, a branch of the former, has come 
into existence within the last thirty years. The mar- 
riage law of both these sects is essentially the Hindu 
law on the subject, the only point of difference being in 
the ceremony of marriage. The former retain portions 
of the orthodox Hindu ceremony, while the latter omit 
it altogether, and substitute for it a form consisting of 
the exchange of mutual promises between the bride- 
groom and the bride, accompanied by certain prayers. 

The forms being of recent origin, doubts have been 
entertained as to how far the authority of custom can 
be invoked in their favour. The Progressive Brahmos, 
some years ago, consulted a learned lawyer, Mr. Cowie, 
then Advocate-General of Bengal, as to the validity of 
their form of marriage, and were told that it was not 
valid in law. They then petitioned the Legislature to 
enact a law for them, and this led to the passing of Act 
III of 1872, which I shall notice presently. 

That Act prescribes a form of marriage for persons 
who do not profess the Christian, Jewish, Hindu, 

^ Doe f/t’w Juggomohun Mullick Doe dem Kissen ChunUer 

V. Saum Coom:\r Bcbec, 2 Morley’s Shaw Baidam Beebce, 2 Mojt- 
pigest, 43. ley’s Digest, 22. 
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Lectl rk VI. Mahomedan, Parsi, Buddhist, Sikh or Jaina religion ; 
‘ and as the Adi-Brahmos do not admit that they are not 
Hindus by religion, the Act has no application to them. 
The Act, moreover, does not affect the validity of any 
mode of contracting marriage ; and the Progressive 
Brahmos still celebrate their marriages in many instances 
according to their customary form. The validity of 
the forms of marriage among the Brahmos still remains, 
therefore, an important practical question. 

This question, so far as it concerns the Adi-Brahmos 
who profess to be Hindus, has to be determined with 
reference to the Hindu law. I hav^e in a former lecture ^ 
already touched upon this question, and here I shall 
only quote the following remarks of Sir J. Stephen from 
his speech on the Native Marriage BilP : — “I now 
come to the last point on which I shall have to address 
Your Lordship and the Council. It relates to that part 
of the saving section which applies to, and which is 
intended to save, such rights as may belong to what I 
may call the dissenting sects of Hindus, of which the 
Adi-Brahma-Samaja may be regarded as a specimen. 
The validity of the marriages of such bodies is obvious- 
ly to be determined by the Hindu law, by which the 
members of the sect elect to abide. It would be pre- 
sumptuous in me to express an opinion on the question, 
whether the Hindu law would treat such marriages as 

valid, and, if so, under what limitations 

I apprehend, indeed, that there would not be much 
danger in affirming that the facility with which new sects 
form themselves, establish customs of their own adapted 
to the varying circumstances of the time and country, 
and yet continue in some sense or other to be, and to 
be considered, as Hindus, is one of the most charac- 
teristic features of Hinduism. English law is the very 
antithesis to this. The first rule, as to the validity of a 

1 See Lecture III. of India^ January 27, 1872, 

* See Supplement to the Gazette pp. 79, So. 
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custom, is this — ‘It must have been used so long that Lkcture VI. 
the memory of man runneth not to the contrary.’ Now, * 
the memory of man runneth, according to English 
notions, to a particular point (I need not here enquire, 
precisely, what point) in the reign of Richard the First ; 
that is, to the end of the twelfth century, or at present, 
for not much less than seven hundred years. No one, 
of course, would say that this rule ought to be applied 
to India. Its rational equivalent would be, that usage 
for a considerable period of time, usage of which the 
origin cannot be traced, is essential to the validity of 
a custom, I must say that even such a rule as this 
appears to me to be open to very great question, if 
it is to be applied to such a subject as the validity 
of particular forms of marriage. I hope that any 
Court of law in India would hesitate long, and look 
cautiously at the possible consequences of their deci- 
sion, before they decided that a marriage was void, 
merely because it was celebrated according to the rites 
of a Hindu or other religious sect of recent origin. 

Surely it would be monstrous to deprive the Hindu 
religion, by judicial decisions, of what has hitherto 
been its most characteristic feature — its power of 
adapting itself to circumstances. It would, I should 
say, be a less evil to hold that the most irregular 
marriage was regular, than to bastardize, for instance, 
the whole Sikh community, on the ground that an 
English Court considered that the Sikhs were not 
orthodox Hindus.” 

Cases involving questions as to the validity of the 
form of marriage among the Progressive Brahmos, not 
being expressly provided for, must be determined ac- 
cording to justice, equity, and good conscience. Perhaps 
the best measure of justice, equity and good conscience, 
and one that is always resorted to by Indian Courts, is to 
be found in those parts of the decisions of English Courts 
which deal with broad general principles. And, as 
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Lkcture VI. pointed out by Sir J. Stephen/ so far as the English 
* cases^ bearing on the point furnish argument by analogy, 
it is in favour of the view that the observance of ceremony 
is not essential to the validity of marriage as distinguish- 
ed from its regularity. But there are other considera- 
tions which must not be lost sight of. The observance 
of ceremonious forms in marriage is required, not merely 
to give it a religious sanction but also to serve important 
civil purposes. The form must be a definite and well 
recognized one, to prevent all chance of confusion 
between marriage and concubinage ; and it must also 
be such as to prevent the contracting of hasty and in- 
considerate unions. If these conditions are fulfilled by 
any new form of marriage, and if the terms of the con- 
tract are unobjectionable, it would seem that the require- 
ments of justice, equity, and good conscience would be 
satisfied. To quote again the words of Sir James 
Stephen If a considerable body of men, bound 
together by common opinions and known by a common 
name, appeared to be in the habit of celebrating mar- 
riages according to forms and on terms unobjectionable 
in themselves, the Courts ought to recognize such mar- 
riages as valid, though, in any particular case, there 
might be circumstances which do not suggest them- 
selves to my mind, and which would invalidate the 
marriage. The fixity of the sect, the propriety of its 
forms, and the propriety of its terms, would all have to 
be considered by the Court. 

Rcmnrrio-fjc of I shall iiow cousidcr ccrtaiii descriptions of marriage 

AetTv of legalized by statute law. 

Our Legislature has on principle been slow to interfere 
with the marriage laws of India; and in the first instance 
that I am going to give you, — namely, the legalizing of 

‘ SoeSup[)leirjcnttoiheGac^r//tf<3»/ 54; see also Reg. v. Millis, 10 
January 27, 1872, pp. 70, 73. Clark and Finnelly, 534. 

“ Dalrymple v, Dalrymple, 2 * Supplement to the Gazette of 

Ilagjjard’s Consistory Rcporla, p. January 27, 1872, pp, 77, 78, 



REMARRIAGE OF WIDOWS. 2 Sf 

widow marriage, — its interference was not gratuitous, Lecturb v 
but was sought by the Hindus themselves. Pandit Iswar 
Chandra Vidyasagara, whose name will ever remain 
associated with the abolition of perpetual widowhood 
in India, pointed out in his celebrated tract, that the 
remarriage of widows was not unauthorized by the 
sasti'as ; and his opinion was accepted by a considerable 
body of his educated countrymen. And it was to meet 
their wishes that the Legislature felt induced to pass 
Act XV of 1856, as we learn from the preamble to 
that Act. 

The Act is a short one, consisting of seven sections : — 

Section i declares the marriage of Hindu widows 
legal, and the issue of such marriage legitimate, not- 
withstanding any law or custom to the contrary. The 
remaining six sections may be divided into two groups, 
whereof one, consisting of sections 6 and 7, lays down 
rules for the mode of contracting the marriage of a 
widow ; and the other, consisting of sections 2, 3, 4 and 
5, lays down rules touching the legal consequences of 
such marriage. 

Section 6 enacts that the form of marriage of a Hindu 
widow shall be the same as the ordinary form of Hindu 
marriage. 

Section 7 provides that if the widow remarrying is a 
minor, whose marriage has not been consummated, her 
guardians in marriage shall be in succession, her father, 
paternal grandfather, mother, cider brother, and other 
next male relative ; and her marriage, without the con- 
sent of such legal guardian, shall, at any time before 
consummation, be liable to be declared void, upon the 
absence of such consent being proved. In the case of a 
widow who is of full age, or whose marriage has been 
consummated, her own consent shall be sufficient to 
render her remarriage valid. 

Section 2, which is a very important section, provides 
that “ all rights and interests which any widow may have 
P., II L 17 
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Lkcture VI. in her deceased husband's property by way of mainte- 
nance or by inheritance to her husband or to his lineal 
successors, or by virtue of any will or testamentary 
disposition conferring upon her, without express permis- 
sion to remarry, only a limited interest in such property, 
with no power of alienating the same, shall, upon her 
remarriage, cease and determine as if she had then died; 
and the next heirs of her deceased husband, or other 
persons entitled to the property on her death, shall, 
thereupon, succeed to the same." 

Section 3 enacts that, on the remarriage of a widow, 
any member of the family of her deceased husband can, 
by petition to the proper Court, deprive her of the 
guardianship of her children by her late husband, except 
wliere she has been constituted their guardian by the 
will of their father. 

Section 4, which is another important section, runs 
thus “Nothing in this Act contained shall be construed 
to render any widow, who, at the time of the death of 
any person leaving any property, is a childless widow, 
capable of inheriting the whole or any share of such pro- 
perty, if before the passing of this Act she would have 
been incapable of inheriting the same by reason of her 
being a childless widow." 

Section 5 provides that a widow by her remarriage 
shall not forfeit any property or right, except as provid- 
ed in the three preceding sections ; and that a widow, 
who has remarried, shall have the same rights of inheri- 
tance as she would have had, had such marriage been her 
first marriage. 

Remarks on Upoii the provisions of the Act, I have a few obser- 
iis provisions, vations to make. 

You will observe that the Act does not give any rules 
for determining the eligibility of parties for marriage. 
It is clearly its intention that this matter should be 
governed by the ordinary rules of Hindu law. But 
these rules are not sufficient to meet every point 
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which might arise in connection with the remar- Lecture VI. 
riage of widows. Thus, one of these rules of selection • « 

requires that the parties to marriage should be of 
different goiras ; but what is to be regarded as the 
gotra of a widow — the gotra of her father, in which 
she was born, or that of her deceased husband, to 
which slie has been transferred by marriage? Vid^^a- 
sagara maintains' that her father’s is to be deemed 
^tgotra of a widow for the purposes of her remarriage ; 
and, considering that her father or some other paternal 
relation is still her guardian in marriage, I think that 
view is in accordance with the intention of the Act. 

Again, the ordinary rules about prohibited degrees do 
not prohibit the marriage of a man with the mother of 
his wife, however repugnant to our feelings it may be. 

No express rule for the prohibition of such marriage is^ 
however, necessary in the Hindu law, as it prohibits 
widow marriage altogether. But now that \vidow mar- 
riage has been legalized, the want of such prohibition 
may be deemed a defect in the law in tlicory, though, 
in practice, the universal feeling of repugnance to such 
improper unions would be sufficient to supply the place 
of prohibitory rules. 

Section 2, which is a very important one, may call 
for some explanation. In the first place, its language 
is not free from ambiguity, and a literal construction 
involves an anomaly. Thus, suppose that a Hindu dies, 
leaving a son and a widow. The son takes his estate, 
and the widow is entitled only to maintenance. Upon 
the death of the son, in the absence of any nearer heir, 
his mother would succeed to the property which he 
inherited from his father. If now the mother were to 
remarry, this section would clearly divest her of the 
property, and her son’s next heir would take it. But 
suppose that the mother had remarried previous to her 


Marriage of llintlu Widows, pp. 165—172. 
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Lkctukk VI. son’s death : wuuld she be entitled to succeed to the 
t • property in that case? This question arose before the 
High Court of Bengal in the case of Akorah Sooth v. 
Boreani} Mr. Justice Kemp answered it in the affirm- 
ative, holding (u^jon a literal construction of the sec- 
tion) that, at the time of her remarriage, the widow had 
no rights in her deceased husband’s property by inheri- 
tance to him or his lineal successor, which could cease 
and determine, and that, under the saving clause in 
section 5, she does not by remarriage forfeit any right, 
which she may subsequently acquire over it But his 
colleague, Mr. Justice E. Jackson, differed from him, 
and in delivering judgment said : “ But it is said that 

the widow had no such rights at the time of her remar- 
riage, and such rights did not, therefore, cease and 
determine ; that the law, in fact, alludes only to such 
property as the widow had inherited before her remar- 
.riage, I think that the words of the Act bear a more 
extended signification ; and that ‘upon her remarriage’ 
should not be read as at the date of such remarriage 
but with reference to such remarriage. All right which 
the widow has in her deceased husband’s property, by 
inheritance to him or to his lineal successor, ceases by 
reason of her remarriage, and in consequence of her 
remarriage, as if she had then died ; and, thereupon, 
that is, when her right has ceased, the next heir shall 
inherit. The policy of the law appears to me to be one 
which is generally acknowledged in all society, and 
which is, perhaps, more especially required to be put in 
force in Hindu society, vis.y that the widow by remar- 
riage shall not take her late husband’s property away 
from his family, and into the hands of her new husband.” 

On appeal under section 1 5 of the Letters Patent, the 
decision of Mr. Justice Kemp was upheld ; but Mr. 
Justice Louis Jackson observed, — “ The words of section 


A 2 15 . L. R. (A C.), 199 ; S. C, xo \Y. R , 31, and ii W. K., 82. 
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2 arc somewhat embarrassing, and the impression left Lecture Vl. 
on my mind is, that the Legislature had an intention • i 
which it has failed to carry out in words. I can hardly 
suppose that the Legislature intended a Hindu widow 
to be capable of inheriting the property of her son, she 
having previously remarried ; when, if she had remarried 
while in the enjoyment of such property, she would 
have been, by such remarriage, entirely divested of that 
property. For although it is true that if the son had 
been living at the time of her remarriage, in certain 
circumstances, he would have had the option of deprive 
ing her of the succession, or confirming it on her ; still 
it might, and probably would, in most instances, happen 
that at the time of remarriage the son was an infant. 

But it is not our province to set aside the clear meaning 
of the words of the Legislature merely for the purpose 
of getting rid of apparent inconsistencies.” 

In the second place, you will observe, that it is only 
with reference to the property of her deceased husband, 
that remarriage deprives a widow of her rights ; so that, 
if her son acquires any other property besides that in- 
herited from his father, her right to such acquired pro- 
perty, as heir to her son, would not be affected by her 
remarriage. 

In the third place, the widow's right as regards her 
share of her late husband's estate on partition among 
her sons^ not coming within the scope of section 2, 
would not, it seems, be affected by her remarriage ; 
though I must tell you that it may, on the other hand, 
be contended that her right to such share is by way of 
maintenance. 

Though remarriage under Act XV of 1856 would 
deprive a widow of her rights in her husband's estate, 
the question may arise, how far section ? of the Act 
would affect the rights of a Hindu wido'^' remarrying 


- Miukshara, Ch. I, sec. VII, 2; Dayabhaga, Ch. Ill, see. II, 29. 
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Lecture VI. according to the custom of her caste, tribe, or sect, which 
^ sanctions such remarriage independently of Act XV. 

But the question is practically of little importance, as 
it is generally found that, wherever the remarriage of 
widows is allowed by custom, their rights to the estate 
of their deceased husbands are taken away by the same 
custom.* 

It has recently been held by the Bengal High Court 
that where the custom is silent on this point, the widow 
would on her remarriage forfeit her interest in her late 
husband’s estate. See /i^asu/ Jehan Begum v. Ram 
Surun Sing, I. L. R., 22 Calc., 589. But the Allahabad 
High Court has taken a different view. See Harsaran 
V. Nandi, I. L. R., 10 All., 330. 

A further question may arise touching the effect of 
remarriage upon a widow’s right in her late husband’s 
property. Suppose that a Hindu widow renounces 
her religion (a circum.stancc which by Act XXI of 
1850 would not affect her rights), and suppose that 
.she then remarries according to the law of the sect 
to which she becomes a convert, or according to 
Act III of 1872, if it applies to her. Would such 
remarriage divest her of her rights in the property 
inherited from her deceased husband? Clearly section 
2 of Act XV of 1856 is inapplicable to such a case ; 
and accordingly it has been hcld^ that her remar- 
riage in such cases would not deprive her of the 
estate inherited from her deceased husband. But 
the correctness of this decision seems to be open 
to question. For though the enjoyment of th®^ de- 
ceased husband’s c.state by the widow may not be 
conditional upon her continuing chaste,® it seems to 
follow from the spirit, if not from the letter, of the 

^ See Steele, pp. 169, 176 ; W. * Gopal Singh v, Dhungazec, 3 
and B., 96, 99 ; Parvati v. Bhikur, W. R., 206. 

4 Bom., A. C. J., 25 ; Murugay z'. "Kerry KoIlLinee v* Monee 
Viramakali, I. L. R., 1 Mad., 226, Ram Kolita, 19 W. R,, 367, 
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Hindu law/ that it is conditional upon her remain- Lecture VI. 
ing a widow. • 

The decision above referred to has since been over- 
ruled by a Full Bench, the majority of the Full Bench 
being of opinion that the case comes under section 2 of 
Act XV of 1856. See Matan^ini Gupta v. Ram Ratan 
Ray, I. L. R., 19 Calc, 289. 

By the law of the Bengal school, the daughter’s right 
of succession to her father’s property being founded on 
her offering funeral oblations by means of her son/ 
a daughter who is a soilless widow is not entitled 
to inherit to her father.^ But the remarriage of a 
widow being now legal, no daughter, though a child- 
less widow at her father’s death, can be said to have 
become a childless widow for ever. She may marry 
and have male issue ; so that, unless she is passed 
the age of child-bearing, she would come under the 
description of a daughter likely to have male issue ; 
and accordingly, it might be argued that she would 
be entitled to inherit. It is in anticipation of such 
an argument that section 4 of the Act provides that, 
if a woman is a childless widow, and incompetent to 
inherit by reason of her being so at the time when the 
succession opens, the provisions of this Act shall not 
be construed to give her any heritable right. But a 
widowed daughter, by remarrying before her father’s 
death, would, under the provisions of section 5 of the 
Act, be entitled to inherit her father’s estate along 
with other married daughters. 

The operation of section 4 may sometimes be attend- 
ed with anomalous consequences. Thus, if a man dies 
leaving two daughters, the first, a sonless widow, and 
the second having, or being likely to have, male issue, 
the latter alone succeeds to his estate. Suppose that 

* Mitakshara, Ch. II, sec. I, iS, ® Dayabhaga, Ch. XI, see. II, 15. 

et siq,; Dayabhaga, Ch. XI, sec, I. * Dayabhaga, Ch. XI, sec. II, 3% 
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Lecture VI. the former now remarries, and that both the sisters have 
♦ sons ; upon the death of the second daughter, who 

should succeed to her father’s estate ? — Her sons only, 
or the sons of both the sisters ? The latter view seems 
to be correct, but it involves the anomaly that the sons 
of the first daughter, who are born subsequent to the 
death of the second daughter, would get no share of 
their maternal grandfather’s estate. 

No doubt, the anomaly here pointed out is not with- 
out a parallel in the Hindu law. The case of the 
sister’s sons would furnish such a parallel. But I may 
add, that the anomaly noticed above is avoided in the 
ordinary Hindu law by recognizing the doctrine of 
survivorship among daughters, and postponing the suc- 
cession of the daughter’s sons till the death of the last 
of the daughters in whom the succession might have 
vested.^ 

Ao Hi of 1872. Act III of 1872, not being applicable to persons pro- 
fessing the Hindu religion, a detailed examination of 
its provisions docs not come within the scope of a 
course of lectures on the Hindu law of marriage. But 
as persons who are Hindus by birth, and who are still 
governed by the Hindu law in some respects, may marry 
under that Act, I shall conclude this lecture with a 
brief notice of its leading provisions. 

“ Marriages may be celebrated under this Act between 
persons neither of whom professes the Christian or the 
Jewish, or the Hindu, or the Mahomedan, or the Parsee, 
or the Buddhist, or the Sikh, or the Jaina religion, upon 
the following conditions : — 

“ (i) Neither party must, at the time of the marriage, 
have a husband or wife living: ^ 

'•(2) The man must have completed his age of 
eighteen years, and the woman her age of fourteen years, 
according to the Gregorian calendar: 


^ Sc Aiiniirtolall Bose v. Kajoncckant Mitter, 23 W. K., 214, 
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“ (3) Each party must, if he or she has not completed Lecture VI. 
the age of twenty-one years, have obtained the consent • ^ 

of his or her father or guardian to the marriage : 

“ (4) The parties must not be related to each other 
in any degree of consanguinity or affinity, which would, 
according to any law to which either of them is subject, 
render a marriage between them illegal. 

“ 1st Proviso. — No such law or custom, other than one , 
relating to consanguinity or affinity, shall prevent them 
from marrying. 

“ 2nd Proviso. — No law or custom as to consanguinity 
shall prevent them from marrying, unless a relationship 
can be traced between the parties through some com- 
mon ancestor, who stands to each of them in a nearer 
relationship than that of great-great-grandfather or 
great-great-grandmother, or unless one of the parties is 
the lineal ancestor, or the brother or sister of some 
lineal ancestor of the other.” (Sec. 2.) 

The requisite formalities are as follows : — Notice of 
an intended marriage is to be given to the Registrar of 
Marriage before whom it is to be solemnized. If no objec- 
tion to the marriage is raised by any one within fourteen 
days after the receipt of such notice by the Registrar, 
he shall proceed to solemnize the marriage. A written 
declaration in a prescribed form, stating that the condi- 
tions mentioned above have been fulfilled, is to be signed 
by each party and by three witnesses in the presence of 
the Registrar. The marriage shall be solemnized in the 
presence of the Registrar and the three witnesses who 
signed the declaration, and may be in any form, pro- 
vided that each party says to the other in the presence 
and hearing of the Registrar and the witnesses — I, A, 
take thee, B, to be my lawful wife (or husband).”^ The 
Registrar shall enter a certificate of the marriage having 
been solemnized in a book kept for the purpose. 


Sees. 4— u. 



26 ^ CUSTOMARY AND STATUTORY FORMS OF MARRIAGE. 

Lkctuke VI. Neither of the parties married under this Act shall be 
* . at liberty to marry again during the lifetime of the 

other ; and any violation of this rule shall make the 
offending party liable to punishment under the Indian 
Penal Code. 

The Indian Divorce Act (IV of 1869) is declared to 
be applicable to marriages under this Act ; and any 
^ such marriage may be declared null or dissolved for any 
cause mentioned in the Divorce Act, or on the ground 
that it contravenes any of the four conditions mentioned 
above. 
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Having given you in the preceding lectures an out- 
line of the law concerning that relation which most 
materially determines the rights and status of the 
Hindu female, I now come to the second branch of my 
subject — the law relating to her stridhana or peculiar 
property. 

This law will be considered with reference to the fol- chwstions for 
lowing three questions : — consukiation. 

First — What constitutes stridhana ? 

Second — What are the rights of a woman over her 
stridhana ? 

Third — What is the order of succession to stridhana ? Great diversity 

Upon each of these questions there exists great diver- 
sity of doctrine, in consequence of which the law of 
stridhana has become a rather complicated subject. It is 
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a topic regarding which, Kamalakar says in the Vivada 
Tandava, ‘‘the lawyers fight tooth and nail.” And 
Jimutavahana, in concluding his chapter on this branch 
of the law, complacently observes, — “Thus has been 
explained the most difficult subject of succession to a 
childless woman’s stridhanay 

I begin with the first of the three questions stated 
above, namely, what constitutes stridhana? I shall first of 
all give you shortly the different definitions or rather 
descriptions of stridhana according to the sages, as 
these form the groundwork of the law on the subject, 
and the basis of the disquisitions of the commentators, 
Manu says : “What was given before the nuptial fire 
{Adhyagni)^ what was given on the bridal procession 
(^Adhyavahanikd)^ what was given in token of love {pritu 
datta), and what was received from a brother, a mother, 
or a father, are considered as the six-fold separate pro- 
perty of a married woman.”^ And he further declares : 
“Such ornaments as women wear during the lives of 
their husbands, the heirs (of those husbands) shall not 
divide among themselves; they who divide it among 
themselves fall deep into sin.”^ The former of these 
texts, which professes to define stridhana is evidently 
not in the nature of a logical definition ; nor even does 
it contain an exhaustive enumeration of all the different 
sorts of stridhana noticed by other sages. 

According to Narada, “ What was given before the nup- 
tial fire, what was presented in the bridal procession, 
her husband’s donation {bhartridaya\ and what has been 
given by her brother, mother, or father, is termed the 
six-fold property of a woman.”® He further declares : 
“ Property given to her by her husband, through pure 
affection, she may enjoy at her pleasure after his death, 
or may give it away, except land or houses.”^ 


* IX, 194. 

• IX, 200. 


® XIII, 8. 

^ Colebrookc’s Digest, Bk. V, 476. 
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You will observe that Narada’s description differs Lkcti/rk 
from Manu's only in mentioning “husband’s donation’* 
in the place of “gift in token of love.” As this last sort, 
namely, gift in token of love, may be a gift by the hus- 
band or any other relation, Manu’s definition is evidently 
more comprehensive than that given by Narada. 

Vishnu says : “That which has been given to a woman Vishnu, 
by her father, mother, sons or brothers, that which she 
has received before the sacrificial fire (at the marriage 
ceremony), that which she receives on supersession, that 
which has been given to her by her relations, her fee, 
and a gift subsequent, are called woman’s property.”^ 

He further declares: “Those ornaments which the 
wives usually wear should not be divided by the heirs 
whilst the husbands (of such wives) are alive ; if they 
divide them, they become outcastes.”^ The former of 
these texts enumerates nine sorts of stridhana, but these 
are not in every instance exclusive of one another; 
thus, a gift subsequent may also be a gift from the 
parents. Gifts from sons, gifts from kindred, gift on 
supersession (which has been already noticed in a former 
lecture'^), and gifts subsequent and woman’s fee (which 
are defined by other sages as you will presently see) 
arc the additional sorts mentioned by Vishnu, over and 
above those given in Manu’s text ; but a gift subsequent 
as you will see from its definition, is in fact included 
in Manu’s enumeration. The latter of the above two 
sutras, — namely, that relating to ornaments, — is in the 
original, word for word, the same as the second of the 
two texts cited from Manu. The translation of Manu’s 
text is given according to the gloss of Kulluka, while 
Vishnu’s sutra has been rendered according to the gloss 
of Nanda Pandit. The original would bear cither inter- 
pretation. The stitra of Vishnu, as interpreted in the 

* XVII, i8 (I W. & B., 342). ® Lecture IV, antt\ p. 130. 

* XVH, 22 (I W. & B.. 342). 
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VaijayantL means, that if a father and his sons, or other 
coparceners divide, each woman of the family whose 
husband is alive retains her ornaments; but the orna- 
ments of widows may be divided.^ 

Katyayana^ mentions the same six sorts of stridhana 
as Manu, and he defines some of those six and also 
some of the additional sorts enumerated by Vishnu. 

“Whatever is given to women,'* says he, “at the time 
of their marriage before the nuptial fire, tvhick is the 
tvitness of nuptials, is denominated by sages adhyagnika 
stndhanaf^ You will observe that the gift here may 
be made by any one. The adhyavahanika is thus defin- 
ed: “That again which a woman receives while she is 
led from her parental abode (to the house of her hus- 
band) is called adhyavahanika stridhana, or woman's 
property given at the bridal procession."^ This is the 
meaning of the text according to its natural construc- 
tion, and it is the meaning adopted by Vijnaneswara, 
Kulluka, Devanda Bhatta, Nilkantha, and Jagannatha.® 
But Jimutavahana and Srikrishna^* give the text a 
different construction, according to which it should be 
rendered thus: “That again which a woman receives 
from the family of her parents while she is led (to the 
house of her husband) is called adhyavahanika stri- 
dhanar The difference between these two intrepreta- 
tioiis is evidently not merely a verbal one, but affects 
the sense materially ; for, according to the former, gifts 


* See 1 W. & B., 343, note. The 
text in the original runs thus : — 

#f»i' 

«»fT I 

31 fi 

Hsmmt t II 

' Colcbrooke’s Digest, 15k. V, 
462 

* Jhhf, 464 . 


^ See Mitaksbara, Ch. II, sec. 
XI, 5. 


* See Mil.akshara, Ch. II, sec. 
XI, 5 ; note to Mann, IX, 194 ; 
Sinriti Chamlrika, Ch. IX, sec. 

I, 2 ; Vyavahara Mayukha, Ch. IV, 
sec. X, 3 ; Colebrooke’s 
465, Commentary. 

® Dayabhaga, Ch. IV, sec. I, 
5, 6; Dayakrama Sangraha, Ch. 

II, sec. II, 8, 9. 
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to a woman at the bridal procession, by whomsoever 
made, whether relatives or strangers, come under the 
category of siridhajta ; while according to the latter, the 
definition would include only gifts to a woman from the 
family of her parents. The importance of this distinc- 
tion will be seen presently. I may here notice, what 
appears to be rather curious, that Colebrooke, in his 
translation of Jagannatha’s Digest, has translated this 
text according to Jimutavahana’s construction, while in 
the Dayabhaga, he has rendered it in the other way. 
This has made paras. 5 and 6 of section I, Chap. IV, of 
his translation of the Dayabhaga appear somewhat 
incongruous.^ 

“Whatever has been given (to a woman) tlirough 
affection by her mother-in-law or by her father-in-law, 
and what has been given to her as a token of respect, 
at the time of making obeisance at her feet {padaban- 
danikd), is denominated an affectionate gift {pritidattd) 
[or according to another reading, iavanyarjita, that is, 
acquisition through loveliness].’'^ Jagannatha interprets 
padabandanika to mean, “what is given in return of her 
humble salutations/'^ 

“ What is received by a woman after marriage from 
the kinsmen of her lord, or from those of her parents, is 
called a gift subsequent (amvadheya)\ but Bhrigu gives 
the name of ‘ subsequent gift ' to anything received by 
her after the nuptial ceremony from her husband him- 
self, or from her parents, through pure affection.” 


^ The verse in the original runs 
thus : — 

«r»i 

II 


The Mitakshara reads 
f'jgiS'flJf for I 

Tins reading, of course, would 
remove all ambiguity. 

* Colebrooke’s Digest, Bk. V, 
466; Mitakshara, Ch. 11 , sec. XI, 
5 note. 

® Colebrouke^s Digest, Bk. V, 
466, Commentary. 
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“ The trifle which is received by a woman as the price 
or reward of household labor, of using household uten- 
sils, of keeping beasts of burden, of watching milch 
cattle, of preserving ornaments of dress, or of superin- 
tending servants, is called her perquisite {stilkd)^^ 

“ What a woman, cither after marriage or before it, 
either in the mansion of her husband or in that of her 
father, receives from her lord or her parents, is called a 
gift from affectionate kindred {saudayika) ; and such a 
gift having by them been presented through kindness 
that the women possessing it may live well, is declared 
by law to be their absolute property.”® 

‘‘But,” says Katyayana, “whatever wealth she may 
gain by arts, as by painting or spinning, or may receive 
on account of friendship from any but her kindred, 
her lord alone has dominion over it. But the rest is 
declared to be woman’s property {stridhana)!'^ 

“ Ornaments,” says Apastamba, “ arc the exclusive 
property of a wife, and so is wealth given to her by 
kinsmen or friends according to some legislators. 

Vyasa declares: “That which is given to bring the 
bride to the family of her husband is her perquisite, 
which is given as a bribe or the like, that she may cheer- 
fully go to the mansion of her lord.”® 

“ A portion amounting to two in the thousand out of 
the whole estate, should be given to a woman ; that, and 
whatever wealth is bestowed on her by her husband, 
she may use as she pleases.”® 


* Colebrooke’s Digest, Bk. V, 46S. 
IbU, 475. 

* Dayabhag.!, Ch. IV, sec. I, 19. 

* Colebrooko’s Digest, Bk. V, 
472. This text appears to be the 
same as the 9th sutra of Kanda 
XIV, Patala VI, Prasna II (see i 
W. lii: B., 304) ; but the reading 

here is somewhat different. It 


runs thus : —* ** According to some, 
the share of the wife consists of her 
ornaments and the wealth (which 
she may have received) from her 
relations.” The sutr^, 
with rules for partitioi 

® Colebrooke’s Diglj 
471. 

® Ibid, 48(2. 
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According to Devala, “ Food and vesture, ornaments, Lecture 
perquisites, and wealth received by a woman from a kins- * 

man, are her own property ; she may enjoy it herself, DevaUu 
and her husband has no right to it, except in extreme 
distress.*’^ 

Yajnavalkya, whose text on the definition of stridhana YajmwMikya 
has been the subject of much discussion, declares : What 
was given (to a woman) by the father, the mother, the 
husband, or a brother, or received by her before the 
nuptial fire, or presented to her on her husband's mar- 
riage to another wife {adhivedamkci), and the rest, is 
denominated stridhana. So, that which is given by 
kindred, as well as her fee and anything bestowed after 
marriage.”^ This version is according to the reading 
adopted in the Mitakshara and the commentaries which 
follow it.^ But Jimutavahana* slightly alters the read- 
ing by substituting the expletive eva for the suppletive 
term adya (and the rest), which changes the meaning 
very much ; for this reading, by omitting the words ‘ and 
the rest,* would limit the application of the term stri- 
dkana to the descriptions of property specifically named. 

Though there are about eighty different sages or Rciuorks on 
writers of institutes, the texts of the above-named eight 
sages are all that are referred to by commentators in their 
disquisitions on the definition of stridhana. And, as 
according to the received opinion, the writings of these 


^ Colcbrooke’s Digest, Hk.V, 478, 
* II, 143, 144. The text in the 
original runs thus : — 

s» 

. reads 

(and also aithiimianika) for 
B, flL 


{fldhivedanika 

and the rest). 

® See Mitakshara, Ch. II, sec. 
XI, I ; Vyavahara Mayukha, Ch, 
IV, sec. X, 2. 

• Dayabhaga, Ch. IV, sec. I, 
13 ; see the edition of the Daya- 
bhaga by Bharat Chandra Siro- 
mani. In Colebrooke’s translation 
of the Dayabhaga, the same read- 
ing of the text is adopted as that 
given in the Mitakshara. 
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Lbcture commentators are at the present day the real author- 
, ^ ities on Hindu law,^ we may spare ourselves the trouble 
of considering what other sages besides these eight may 
have said on the subject. But though the commentators 
have thus shortened his labour, the student of Hindu law 
has little reason to thank them after all. For, tliough 
they confine themselves to the consideration of a limited 
number of discordant authorities, they have introduced 
a new source of difficulty by their want of agreement 
among themselves in the reading and interpretation of 
the texts. There is hardly any text of importance on the 
subject, which has not received different constructions. 

None of the foregoing texts j^ives any exact defini- 
tion of stridhana. They enumerate and describe differ- 
ent kinds of stridhana without aiming at any logical 
classification. Nor is the number of kinds definitely 
settled, though it is sometimes said to be six. Thus 
Katyayana enumerates six kinds, but describes several 
additional sorts. But one thing is clear from an exam- 
ination of the texts, namely, that the term stridhana is 
not used in its simple etymological sense, but has a 
technical meaning. If it were otherwise, and if by 
stridhana were meant any property belonging to a 
woman, the enumeration of particular descriptions of 
property as coming under that denomination would be 
useless. And the last text cited from Katyayana would 
go expressly to negative such a supposition. As for 
the suppletive term adya^ ‘ and the rest ' in the text of 
Yajnavalkya, apart from the authority of Vijiianeswara 
which ,I shall presently consider, there is nothing to 
show that it includes every description of property how- 
soever acquired. Indeed, according to the ordinary 
canons of interpretation, suppletory expressions can 
include such things only as are similar to those s|)eci- 
fically mentioned, and nothing more besides. 

^ See the remarks of the Judi- Madura v. Muttu Ramalinga Sat- 
cial Committee iu 1 he Collector of thupathy, lO \V . R. (P. C.), 21. 
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It may, therefore, be deduced from the texts quoted Lecture 

above that, as a rule, it is only gifts obtained by a . 

woman from her relations, and her ornaments and 
apparel, that constitute her stridkana ; and that the only 
sorts of gifts from strangers which come under that 
denomination are, presents before the nuptial fire, and 
(according to some) presents made at the bridal pro- 
cession, But neither gifts obtained from strangers at 
any other time, nor her acquisition by labour and skill, 
would constitute her stridhana. These limitations may 
appear to you unreasonable ; and judged according to 
our advanced notions about individual rights, so, no 
doubt, they really are. But you have seen that in the 
Hindu law the position of women is one of absolute 
dependence. Their time, therefore, is deemed to be 
absolutely at the disposal of'their husbands ; and con- 
sequently whatever is acquired by them at the expense 
of that time, is deemed to belong to their husbands. 

As for the distinction between gifts from relations and 
those from strangers, that appears to be based upon the 
idea that outside the circle of her near relations, the 
social existence of a married woman is completely 
merged in that of her husband, so that she cannot be 
the recipient of a gift from any one but her relations, 
without making her husband a participator in it. Nor 
is Hindu law singular in this respect The restrictions 
upon the proprietary rights of married women were, 
until lately, far more stringent in the English law than 
they are with us. 

I shall now consider the definitions of stridkana de- Dofi Uion ana 
diiced from the foregoing texts by the commentators of 
the different schools. At the present day, the commen- 
tators are the real authorities on the subject ; and it is 
their definitions that Judges are bound to adopt, except 
where they have been modified by later, and practically 
more authoritative, expositions of the law, I mean judi- 
cial decisions. 



2^Ci WHAT CONSTITUTIiS STRIDIIANA, 

Lecture I begin with the Benares school. The highest author- 
% ‘ ity in that school is the Mitakshara, which is also uni- 

Benares school rcsoected throughout India. That treatise is a 

— Mitakshara. ^ ^ ... /-xr* it 

continuous ooinmcntary on the institutes of Yjijnavalkya ; 
and the author accordingly adopts the text of that sage 
as the basis of his definition of stfidhana; and he has the 
following commentary on the first sloka on the subject 

(ir. 143):- 

“That which was given by the father, by the mother, 
by the husband, or by a brother ; and that which was 
presented by the maternal uncles and the rest, at the 
time of wedding, before the nuptial fire ; and a gift on a 
second marriage or gratuity on account of superse.sslon, 
as will be subsequently explained in the text, ‘To a 
woman whose husband marries a second wife, let him 
give, &c . ; ’ [and, as indicated] by the word adj'a (and 
the rest), property obtained by inheritance, purchase, 
partition, acceptance, finding : all this is stridhana ac- 
cording to Mami and the rest. 

Vijnaneswara then remarks : “The term stridhana 
(woman's property) conforms in its import with its 
etymology, and is not technical : for, if the literal sense 
be admissible, a technical acceptation is improper."^' 

In order to obviate a possible objection, — namely, that 
Manu's enumeration of six kinds of stridhana would 
militate against the view that the term is used in its 
unlimited sense, — our author observes : “What again is 
said by Manu (in the verse) ‘What was given before the 
nuptial fire, &c.’ [here Manu’s text is cited in full] about 
stridhana being of six sorts, is intended, not as a restric- 
tion of a greater number, but as a denial of a less.”^ 

^ Mitakshara, Ch, II, sec. XI, 2. Colehrooke, which omits the words 
The latter part of the above transla- ‘ what again ’ with which the 

tl..n is somewhat diffeient from verse begins. This omission, as 
Colebrooke s translatiiin, pointed out by Messrs. West and 

* Ihid^ 3. liiihler (i W. & B., Introduction, 

® Jbid, 4. The above translation p. Ixv), has rendered the sense liable 
differs slightly from that given by to be misunderstood. 
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After giving Katyayana’s definitions or gifts before Lectubb 
the nuptial fire and the rest, the author next considers • 
the first half of the next sloka of Yajnavalkya — “So, that 
which has been given by kindred, as well as her fee or 
gratuity, and anything bestowed after marriage,’^ — and 
explains ‘kindred’ as meaning ‘relations of the mother 
and those of the father,’ and the term ‘gratuity* {sulka\ 
as that for the receipt of which a girl is given in marriage.^ 

He then gives Katyayana’s definition of a gift subse- 
quent, which I have already given above along with 
Katyayana’s other texts. And our author concludes his 
description of stridkana with an explanatory note that 
the words in the last hemistich, cited from Yajnavalkya, 
are connected with the words ‘is denominated stridkana^ 
which precede (in sloka 143, Chap. II) ^ 

Nothing can be clearer or more simple than the above 
explanation of what constitutes stridkana. Leaving out 
of consideration the refutation of a possible adverse : 
argument, and the descriptions of particular kinds of I 
stridkana known by definite names, the author’s explan- J 
ation can be summed up in these few words, namely, | 
that stridkana^ conformably to its derivation, means | 
property of any description belonging to a woman. • 

And this unlimited sense is deduced from the suppletory 
term adya ‘and the rest’ in the text of Yajnavalkya. 

How far that word {adya^)^ which is precedec^and fol- 
lowed by the enumeration of particular sorts of property 
as coming under the denomination of stridkana, can 
correctly bear the signification attached to it, is certain- 
ly a matter of considerable doubt. I have already hinted 
at my reasons for entertaining this doubt, and I shall 
only add that the Madliaviya commentary, which is the 


* Mitakshara, Ch. II, sec. XI, 6 . 

* Colebrooke’s translation of this 
passage (Mitakshara, CIi. II, sec. 
XI, 7 ) is slightly inaccurate. The 
last sentence in verse 7 in the ori- 
ginal runs thus : — 


^ar:i 

“ The relation (of the words in 
the last quotation) is with the words 
* is denominated striiikanal which 
precede.’* 
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Lecture work of a scholar of vast erudition, and is esteemed as a 

* 1 ' hi,gh authority in the South, gives to the words ‘and the 

rest/ in Yajnavalkya’s text, a limited signification, such 
as under the ordinary rules of interpretation they ought 
to bear. “By the words Ul cetera^ says Madhava, “pro- 
perty purchased with what is given during the procession, 
&c., is included And the highest Court of Appeal for 
India has, upon a consideration of the general spirit of 
the Hindu law, been led to impose some limitation upon 
Vijnaneswara’s meaning of the term stridhana and to 
hold that property inherited by a widow from her hus- 
band docs not become her stridham? The effect of 
this limitation, and the general question how far inherit- 
ed property constitutes stridhana^ will be considered in 
a subsequent part of the present lecture. 

But it ought to be borne in mind that we are not now 
at liberty to put our own construction upon the Rishi 
texts. Whatever construction has been put upon them 
by authoritative commentaries like the Mitakshara, has 
become binding upon us. Vijnaneswara s opinion is as 
much an authority now as the text he comments upon ; 
and indeed, at the present day, the former is practically 
of greater importance than the later. In the words of 
the Judicial Committee “the duty of an European Judge, 
who is under the obligation to administer Hindu law, is 
not so m*ich to enquire whether a disputed doctrine is 
fairly dcducible from the earliest authorities, as to ascer- 
tain whether it has been received by the particular school 
which governs the district with which he has to deal.”'^ 
Though the Mitakshara declares that every descrip- 
tion of property belonging to a woman becomes her 
stridhana^ it does not follow that her power of disposal is 

^ See Dayavibhaga (Burneirs Ram, 10 W. K. (P. C ), 3. 
translation), p. 41. * The Collector of Madura v, 

'' Bhugwandeen Doobey v Myna Miittu Kamalinga Satthupathy, 10 
Baec, 9 \V, R. (I*. C.), 23 ; Mussa- W. K. (P. C.), 21. 
mut Thakoor Dayhee v* Rai Batack 
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the same over every variety of it Vijnaneswara admits Lecturk 
with Narada the want of independence in women and, * 

indeed, he is so far from allowing females to have 
absolute power over their property, that he does not 
allow such power even to male proprietors.^ This point 
will be considered more fully in the next lecture. 

If such a high authority as the Mitakshara stood in 
need of any support, it is amply supported on the point 
under consideration by the Viramitrodaya, a later com- 
mentary held in high esteem in the Benares school.^ 

The Viramitrodaya^ contains a much fuller discussion Viramitrodayn 
on the point, and tries to answer almost every objection 
that may be urged against Vijnaneswara’s definition of 
strt/ihana. After explaining that the enumeration of 
six sorts of stridhana by Manu and Narada is meant 
to be a denial of a smaller number, and not a restriction 
of a greater, the author observes, that the word stri^ 
dhanay according to its etymology, means ‘ any property 
owned by a woman/ and that its meaning is not re- 
stricted by any technical definition ; and he gives to the 
word adya the same general import that is given to it 
in the Mitakshara, 

He then notices the following objection against his 
definition of stridhana : — If every kind of property 
owned by a woman is to be regarded as her stridhana^ 
this interpretation would be opposed to the two texts of 
Katyayana, in one of which that sage observes,— 

“ Whatever has been given to women under certain con- 
ditions, or with certain design, by their father, brother, 
or their husband, all that is declared not to be woman’s 
property ; ” — and in the other he declares, — But over 

^ Milakshara, Ch. 11 , sec. I, 21. * See the edition by Jivanandra 

* Mitakshara, Ch. I, sec. I, 27. Vidyasaj^ara, pp. 688, 689 j and 2 

* See Oinrit Konmaree Dabee v. W. & 13 ., p. 67, £t set/., where a 

Lukhee Narain Chuckerbutiy, 10 translation of the chapter of the 
\V. R. (F. 13 .), 86 ; Greedharee Lall Vir.amitrodaya relating to stridhana 
Roy V. The Government of Ben- is given. See also Golap Chandra 
gal, 10 W. K. (P. C.)» 34* Sarkar’s translation, Ch, V, 
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Lrcttjre that, which has been gained by mechanical arts, or 
which has been received out of affection from a stranger, 
the husband has dominion. But the rest is declared to 
be stnd/iana''^ 

And he answers the objection by maintaining, that 
Katyayana does not in these texts deny that such pro- 
perty (as conditional gifts, gains by mechanical arts, and 
the rest) is stridkana^ but only denies that the woman 
who acquires it has the power of disposal over it ; and 
in support of this view he refers to Katyayana’s words, 
‘‘ the husband has dominion, &c.'' He further observes, 
that even if the former of the two verses of Katyayana 
indicate a denial that conditional gifts and gifts with a 
design (to defraud others) are vvoman*s property, that 
would not militate against his view, as such gifts Avould 
be no gifts at all; for Manu says, “ When the judge dis- 
covers a pledge or sale, gift or acceptance, made with a 
fraudulent design, or in whatever case he discovers a trans- 
action to be conditional, let him annul that entirely.”^ 

Thus you will observe that the Viramitrodaya, like 
the Mitakshara, maintains that whatever is owned by a 
woman is her siridhana^ though it admits more clearly 
than the last named treatise, that the quality of being 
freely alienable by her without her husband’s consent, 
which generally attaches to stridhanuy may not attach 
to every kind of it. 

Bomijfiy school III the Bon>bay school, the leading authorities are the 
Mitakshara and the Vyavahara Mayukha ; and the 
question has sometimes been raised as to which of the 
two should prevail when they differ on any point. With 
the exception of Guzerat and the island of Bombay, 

This is evidently the same text who follows the gloss of Kulluka. 
as that cited in Colebrooke’s Digest, The difibrence arises from the fact of 
Bk. V, 470. different meanings being assigned 

® VIII, 165, The translation to the word {upadki)^ which 
given above, which is, according to Kulluka takes to mean * fraud ’ and 
the interpretation of Mitraraisra, Misra uses as meaning ‘ condition/ 
differs from that by Sir. W. Jones, 
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where perhaps the Mayukha ranks as the foremost l.iccTrTRe 
authority, in other parts of Western India, the first place . 
is assigned to the Mitakshara, and only a subordinate, 
though an important one, to the Mayukha.^ Upon the 
point under consideration, namely, the definition of 
stridhana^ there is very little real difference between the 
two authorities. 

The Mayukha*^ like the Mitakshara, interprets Manu's 
enumeration of six kinds of woman’s property to mean 
only the denial of a smaller number, and refers to the 
word adya (and the rest) in Yajnavalkya’s text in support 
of that interpretation; though it does not, like the latter 
treatise, expressly declare that that word is meant to 
include all acquisitions whether by inheritance, parti- 
tion, or the like. In treating of succession,^ however, it 
draws a distinction between paribhasikastridhana or 
stridhana proper and what is acquired by the act of 
partition and the like ; and this would show that the 
Mayukha assigns to the simple term stridhana the same 
unlimited signification that it has in the Mitakshara. 

The different particular kinds of stridhana mentioned 
in the texts of Manu and Yajnavalkya, are defined as in 
the Mitakshara, with the exception of the sulka (per- 
quisite), for which Katy ay ana’s definition already cited 
above is adopted. 

The two texts of Katyayana relating to conditional 
and fraudulent gifts, and gains by mechanical arts and 
gifts from strangers, are explained in a way similar to 
that in the Viramitrodaya ; and it is observed generally 
that a woman possesses absolute power of disposal only 
over some kinds of stridhana. 

The Southern school follows the Smriti Chandi ika and Dmvkia school 
the Parasara Madhavya, in addition to the Mitakshara, Madhavya. 

* See Krishnaji v, Pandurang, 14 Bom., 605. 

12 Bom., 65 ; Bhagirathi v, Kah- * Ch. IV, sec, X, i, 2. 

nujirao, I. L. R., 1 1 Bom., 285 ; ’ JbiA^ 26. 

Balkrishna v, Lakshman, I. L. K., 
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Lecture as its leading authorities. The Parasara Madhavya agrees 
' with the Mitakshara in many respects, and it adopts the 
text of Yajnavalkya as the basis of its comments ; but 
it gives to the supplctory term adya, as you have seen, 
a limited signification, as including property purchased 
with what is given during the bridal procession, &c. ; and 
it admits upon the authority of Katyayana’s texts, which 
arc explained away in the Viramitrodaya, that gifts upon 
condition, or with a design, or from strangers, and gains 
by mechanical arts, do not constitute siridhana} The 
Smriti Smriti Chandrika^ agrees in substance with the Madha- 

' * ’ viya commentary, with this difference only, that it does 
not assign any definite meaning to the notable word adya 
in Yajnavalkya’s text. The Chandrika, like the Parasara 
Madhavya, gives no definition of stridhana^ but it regards 
Manu’s enumeration of six sorts as merely implying a 
denial of a less number. And it enumerates and defines 
the various sorts of siridhana according to the texts of 
Manu, Yajneivalkya, Vishnu, and Katyayana, which 
have been already cited. These several sorts are : — the 
adhyagni, or gift before the nuptial fire, and the adJiya- 
vahanika, or present at the bridal procession (both of 
which may be gifts from any person) ; the pritidatta 
or gift throuf’h affection or as a token of respect ob- 
tained from kindred ; gifts obtained from the husband, 
the parents, or a son, or from kindred ; the adhivedanika, 
or present on supersession ; and the suika, or gratuity, and 
the ammxdheya, or gift subsequent, as defined by Katya- 
yana. But gains by mechanical arts, conditional gifts, and 
gifts from strangers are expressly excluded from the 
category of stridfmna. 

According to the Dravida school, therefore, the term 
stridhana has not that unlimited literal signification 
which it has under the Mitakshara, but is used in a 
limited and technical sense. 


' See Burnell’s translation of the 
Dayavibhaga, pp. 40— 42, 


Ch. IX, sec. I. 



STiaDIIANA ACCORDING TO THE MITHILA SCHOOL. 283 

It is not very clear whether, according to the Smriti Lrcturr 
Chandrika, property inherited by a woman becomes her * 

stridhana ; but there is a passage in that work relating 
to the mother’s succession, in which it is said, “ whatever 
the mother takes, she takes for herself like the stridhana 
called adhyagni and the like and from this passage 
it has been sometimes inferred that inherited property 
does not rank as stridhana?^ 

I shall next consider the definition of stridhana accord- Mithiia 
ing to the Mithila school. The leading authority for 
that school is the Vivada Chintamani. This work, too, chiniamani. 
docs not give any definition of stridhana ; but, like the 
Chandrika, it enumerates and defines the several descrip- 
tions of property which rank as stridhana according to it.® 

These are, first of all, the six kinds as enumerated by 
Manu and defined by Katyayana in the texts already 
cited. With reference to these it would be sufficient to 
remark that, according to our author, the enumeration 
of six kinds means simply the denial of a less number; 
and the presents at the bridal procession are not merely 
what is received from kinsmen, but include all that is 
given to a woman by any person ‘ while she is proceed- 
ing the second time from the house of her father to that 
of her husband.’ 

The seventh variety of strrdhana is the adhivedanika^ 
or gift on supersession, as defined by Yajnavalky 

The eighth sort is sulka^ or woman’s perquisite,^ and 
the ninth is the gift subsequent ; and these are both de- 
fined accoiding to the texts of Katyayana cited above. 
Saudayika^ or gift of affectionate kinsmen, is explained 
as being a general name for several sorts of stridhana, 

^ Ch. XI, sec. HI, 8. * Tagore’s tranlastion, pp. 256 — 

“ This passage, which is given in 263. 

Kristnasawniy Iyer’s translation, is *11, 148. 

not, however, to be found in Bha- * Perquisite is, in another place, 
rat Chandra Siromoni’s edition of defined as * wealth given to a dam- 
the Smriti Chandrika (chapter re- sel on demanding her in marriage.’ 
lating to inheritance), see p. 71. (Tagore’s translation, p. 263.) 
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Lecture Ornaments constitute the tenth variety of stridkana, 

, Regarding these a text of Manu (IX, 200) is cited, and 

it is observed, that “ any ornament which a woman wears 
with the consent of her husband shall be her peculiar 
property, even if it have been not given to her/* And 
“ food and vesture,** mentioned in the text of Devala, 
and explained by our author to mean 'funds appro- 
priated to a woman’s support,* form the eleventh descrip- 
tion of stridhana. 

The author concludes his enumeration of the several 
kinds of stridhana by saying ; “ These are the several 

kinds of peculiar property of women,’* And the text 
of Yajnavalkya, which forms the basis of the unlimited 
interpretation of the term stridhana in the Mitakshara 
and the Viramitrodaya, is neither cited nor even referred 
to. Hence it may be inferred that, according to the 
Vivada Chintamani, no other kind of property besides 
those enumerated above, comes under the denomination 
of stridhana. 

As regards property inherited by a widow from her 
husband, the author’s meaning is not very clear. He 
draws a distinction between moveables and immoveables, 
and holds that the widow’s power of disposal over the 
former is absolute ; but then he adds, that the texts of 
Katyayana, from which the distinction is deduced, do 
not refer to stridhana} 

Hongai school. It remains now to consider the definition of stridhana 
according to the Hengal school. That school is repre- 
sented by its founder Jimutavahana and his followers 
Raghunandana and Srikrishna. 

Day.Hbhaga. The Dayabliaga of Jimutavahana, which is the leading 
authority in that school, gives, like the Mitakshara, a 
general definition of stridhana ; but, unlike the work of 
Vijnaneswara, from which it differs on many important 
points, it restricts the application of the term to certain 

^ See l*rosonno Coomair Tagore’s wancieen l^oobey v. Myna Baee, 9 
translation, p. 262 ; see also Bhiijj- W. K. (P, C.), 31. 
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descriptions of property belonging to a woman. Gene- Leo 
rally speaking, woman's property has two peculiarities 
attaching to it firsts she has absolute power of disposal 
over it, notwithstanding her general want of indepen- 
dence ; and, secondly^ it follows a special order of succes- 
sion. Now, the former of these peculiarities does not, 
according to certain texts of Katyayana cited above, 
attach to every sort of property belonging to a woman ; 
and accordingly, to reconcile their unlimited literal in- 
terpretation of the term strid/iana with these texts, the 
Viramitrodaya^ and the Mayukha^ expressly affirm that 
a woman's power of disposal is absolute, not with regard 
to every kind of her stridhana, but only with regard to 
certain kinds of it. Jimutavahana, however, on the 
contrary, maintains, that property belonging to a woman, 
in opder that it may properly be called strid/iana^ must 
possess the quality of being alienable by her at pleasure. 

After examining the various enumerations and de- 
finitions of different varieties of strid/iana according to 
the different sages, the author of the Dayabhaga says : 

“ Since various sorts of separate property of a woman 
have been thus propounded without any restriction of 
number, the number six [as specified by Mann and 
others] is not definitely meant But the texts of the 
sages merely intend an explanation of woman's separate 
property. T/iat alone is /ler peculiar property w/iic/i she 
has potver to give ^ selly or use independently of her husband/ s 
control, Katyayana expresses this rather concisely : 

‘The wealth, which is earned by mechanical arts or 
which is received through affection from any other 
[but the kindred], is always subject to her husband's 
dominion. The rest is pronounced to be woman's 
property.' 

As no general rule is anywhere laid down as to what 
property a woman can dispose of independently of her 

* 2 W. and B., 69, 70. ® Dayabhaga, Ch. IV, see. I, iS, 

* Ch. IV, see. X, 7, 8. 19. 
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husband’s control, the foregoing definition is open to the 
objection that it defines one unknown thing in terms of 
another. 

From this definition it may be argued that a gift 
obtained from the husband, when consisting of immove- 
able property, does not constitute a woman’s peculiiim ; 
for a text of Narad^i, cited in the Dayabhaga,^ declares : 
‘‘What has been given by an affectionate husband to his 
wife, she may consume as she pleases when he is dead, or 
may give it away, excepting immoveable property,”*^ 

But, on the other hand, it may be said that such 
property docs constitute a woman’s stridhaiia, and that 
the absence of her power of alienation over it is noticed 
as an exception to the rule that a woman’s stridhana 
is absolutely at her disposals The point is not, however, 
free from doubt. 

So completely does Jimutavahana reject Vijnanes- 
wara’s unlimited literal interpretation of the term stri- 
ManUy that he adopts a reading of Yajnavalkya’s text^ 
different from the ordinary one, substituting the exple- 
tive eva for the suppletory term aefya (and the rest) 
which forms the basis of that interpretation.* The 
author further expressly declares that property inherited 
by a woman, whether it be from her husband, her 
father, her son, or other relation, does not constitute 
her stridhana^ and does not, therefore, pass on her death 

the heirs to her peculiar property.^ And he explains 
the term bJiarlndaya in Narada’s text, which might 
be supposed to signify the estate inherited from her 


* Ch. TV, sec. I, 23. 

2 This text is not to he found in 
Narada’s Institutes, hut is cited in 
other works also, such as the Vivada 
Chintaniani. 

* II, 143- 

^ Dayahhaga, Ch. IV, sec. I, 13. 
Colehrooke, in his translation of 
the Dayahhaga, gives Yajnavalkya’s 


text with the same reading that 
occurs in the AlitaUshara. This, 
however, is not the reading of the 
text according to the Dayahhaga. 
See Bharat Chandra Siromani’s 
edition, 1863. 

* Dayahhaga, Ch. IV, sec. I, Ii, 
12 ; Ch. XI, sec. 1, 58 ; sec. II, 
30 » 31 - 
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husband, as nneaning the husband’s donation.^ Of gifts 
from strangers, only those that are received before the 
nuptial fire constitute stridhana ; and the term adhya- 
vahanika stridhana (presents at the bridal procession) 
which, according to the usual interpretation of Katya- 
yana’s text, includes gifts from strangers, is, according 
to the Dayabhaga, limited to presents received from 
the parents and their kindred.^ 

The term sulka^ or fee, is explained as having two 
meanings. It either means, according to the definition 
of Katyayana, “ whatever has been received as a price 
of workmen {karminanif on houses, furnitures and 
carriages, milking-vessels and ornaments,’' or it means, 
according to the text of Vyasa, “ what is given to bring 
the bride to her husband’s house.”^ The former of 
these meanings is thus explained : “ What is given to 
a woman by artists cojistructing a house or executing 
other work, as a bribe to send her husband or other 
person [of her family] to labour on such particular 
work, is her fee. It is the price [of labour] since its 
purpose is to engage [a labourer].”^ 

The Dayatattwa of Raghunandana and the Daya- 
krama Sangraha of Srikrishna substantially agree with 
the Dayabhaga, and so I need not give in detail the 
discussions contained in those works on the definition of 
stridhana^ 

You will thus observe that the Dayabhaga excludes 
inherited property frpm the denomination of stridhana 
as expressly as the Mitakshara includes it under that 
denomination ; while, of other commentaries, some 


^ Dayabhaga, Ch. IV, sec. 1,7,8. 
* Dayabhaga, Ch. IV, sec. 1 , 
5, 6. See anU^ pp. 270, 271, re- 
marks on Kalyayana’s texts, 

“ The usual reading is karmanan, 
‘ of works.’ 


* D.iyahhaga, Ch. IV, sec. Ill, 
19, 21. 

® 20. 

® See Dayatattwa, Clolap Chan- 
dra Sarkar’s translation, Ch. IX, 
p. 5'j, ei seq. ; Dayakrama Sangia- 
ha, Ch. U, sec. II. 
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Lecturh follow the Mitakshara, and the rest seem to be in favour 
of the opposite doctrine. As the definition in the 
Mitakshara has to some extent been qualified and re- 
stricted by judicial decisions, I shall consider the ques- 
tion, how far property inherited by a woman constitutes 
her stridhana^ with special reference to these decisions. 

A woman may inherit the ordinary property of a male 
owner ; and she may also inherit the stridhana of a 
female. These two cases are distinct, and should be 
separately considered. In the former case, the relations 
from whom a woman may inherit are her husband, her 
father, her son, grandson or other male lineal descend- 
ant, and her brother and sagotra kinsmen of her husband 
(according to the Bombay school^ ; in the latter case, 
they are her mother, her mother's mother, and her 
daughter. 

Bengal school. As the dccisions just referred to have been evidently 
influenced by, if not based upon, the law of the Bengal 
school, I shall, in the first place, shortly describe the 
process by which that law has been developed from the 
texts of the sages. 

First take the case of the widow inheriting from her 
husband. Commentators of the different schools have 
taken no small pains to reconcile the conflicting texts of 
the sages upon the subject of the widow's succession ; 
and, considering the state of the authorities upon the 
subject, it is no wonder that they should have come to 
different conclusions. The Mitakshara recognises the 
widow's right only when her husband was separated 
from his kinsmen ; but it says nothing expressly as to 
the extent of her interest in the estate inherited by her, 
or the order of succession to it after her death.^ The 
Dayabhaga, on the other hand, allows her to succeed 

' See Vyavahara M.^yukha, Ch. I. L. R., 2 Bom., 388; Vinayak 
IV, sec. VMI, 19; I akshaii Bai Anandrav z'. Lakshiui Bai, I Boni., 
Jayraoi llari, 6 Bom., A. C J., 126. 

152 ; Lallubhai v, Mankuvar Bai, • Ch. II, sec. I, 
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to her husband’s estate in all cases on failure of sons, 
grandsons, and great-grandsons ; but, as if to counter- 
balance this concession made in her favour, it limits her 
interest to mere enjoyment with moderation, and 
declares that, on her death, the estate should devolve, 
not on the heirs who inherit her stridkana, but on the 
next heirs of her husband. These restrictions are 
deduced from the following text of Katyayana (which 
is neither cited nor referred to in the Mitakshara) : — 
** Let the childless widow, preserving unsullied the bed 
of her lord, and abiding with her venerable protector, 
enjoy with moderation [the property] until her death- 
After her let the heirs take it”^ 

This text is explained as referring to property in- 
herited by a widow from her husband, and * the heirs ’ 
spoken of here are said to mean the next heirs of her 
husband, and not the heirs to her peculiar property ; 
“for,” says Jirnutavahana, “the right of those is relative 
to siridhana; and Katyayana has propounded by 
separate texts the heirs of stridhana ; and his text 
declaratory of the succession to heritage would be 
tautology.”^ 

Next take the case of the daughter succeeding to her 
father’s estate. On her death, the estate “does not,” 
says Jirnutavahana,^ “become the property of her hus- 
band or other heirs ; for that [text, wliich is declara- 
tory of the right of the husband and the rest,] is relative 
to a woman’s peculiar property. Since it has been 
shown by a text before cited that, on the decease of the 
widow in whom the succession had vested, the legal 
heirs of the former owner, who would regularly inherit 
his property if there were no widow in whom the suc- 
cession vested, — namely, the daughters and the rest, — 
succeed to the wealth ; therefore the same rule [concern- 
ing the succession of the former possessor’s next heirs] 

1 Dayabhaga, Ch. XI, sec. I, 56. * Ibid^ sec. II, 30, 31. 

» Ibid, 58. 

B, IIL 
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is inferred d fortiori in the case of the daughter and 
grandson whose pretensions are inferior to the wife’s. 

“Or the word ‘wife’ [in the text above quoted], is 
employed with a general import : and it implies that 
the rule must be understood as applicable generally to 
the case of a woman’s succession by inheritance.” 

From the above reasoning, which is quite general, 
you will observe that property inherited by a woman 
from a male relative does not become her stridhana in 
any case, according to the Dayabhaga. 

Jagannatha, while agreeing with Jimutavahana in his 
conclusion, has some remarks upon his reasoning, which 
are worthy of notice. “As for the argument,” says he, 
“that since this [reversion in favour of the heirs of the 
former owner] occurs in the succession of a wife, who is 
the first entitled to the estate of one who leaves no male 
issue by males, the same should be also established in 
other cases, when a daughter or the like has succeeded ; 
that argument would be also intruded in other remote 
cases, such as the succession of a daughter’s son or of 
a brother : and that is not founded on positive ordinan- 
ces, but established by authors on the sole suggestion 
of their own understandings : it is not even noticed by 
Chandeswara and the rest.”^ 

Let us next consider the second class of cases noticed 
above, namely, those in which the stridhana of one 
female is inherited by another. Touching this class of 
cases, the Dayabhaga says nothing explicitly ; but the 
Dayakrama Sangraha expressly declares that stridhana 
after it has once passed by inheritance, ceases to be 
stridhana. Speaking of the succession of daughters, 
Srikrishna observes “Here, however, on the death of a 
maiden daughter, or of one affianced, in whom the suc- 
cession had vested, and who, having been subsequently 
married, is ascertained to have been barren ; or on the 

^ Colebrooke’s Digest, Bk. V, * Dayakrama Sangraha, Ch. 1 , 
470, Commentary. sec, HI, 6. 
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death of a widow who has not given birth to a son ; — Lecture 
the succession to the property which had passed from # 

the mother to her daughters would devolve next on 
the sisters having, and likely to have, male issue, and 
in their default, on the barren and widowed daughters ; 
not on the husband of such daughter abovementioned 
in whom the succession had vested : for the right of the 
husband is relative to the ‘ woman’s separate property,’ 
and wealth which has in this way passed from one to 
another can no longer be considered as the ‘woman’s 
separate property,’ — this must be understood.” 

The doctrine that strid/iana whigh has once passed 
by inheritance ceases to rank as such, is not easily 
deduciblc from Jimutavahana’s definition of stridhana. 

That definition, as you have seen, restricts the term 
to property which a woman has power to dispose of 
independently of her husband’s control. Now, there 
is no express provision in the law as to whether 
a woman has or has not such power over stridhana 
inherited by her ; and in one case at least, namely, 
that of a widowed daughter inheriting her mother’s 
stridhana^ she must evidently hold it independently of 
her husband’s control. The case of stridhana inherited 
by a female is one that is not sufficiently provided 
for by the original authorities on Hindu law, and the 
doctrine under notice rests almost entirely upon the 
authority of Srikrishna. But as his authority, when 
uncontradicted by any higher authority, is deemed of 
sufficient weight in the school to which he belongs, 
his doctrine has been adopted by Macnaghten,^ and 
also, it would seem, by Strange,'^ and has been invari- 
ably followed by our Courts as the law of Bengal.^ 

^ Principles of Hindu Law, p. jS. gola Debia, 10 VV. K. , 4SS ; Bhoo- 
® Elements of Mmdu Law, Vol. bun Mohun Banerjea Muddon 
I, p. 31. Mohun Sing, i Shoine’s Law Re- 

■ See Praiikisscii Sing v, Mussa- porter, 3 ; Prankissen Laha v. Sree- 
mat Bhugwatee, i Sel. Rep., 4 ; muthy Nayanmani, 1 . L. R.. 5 Calc., 

Sieenath Gangooly v. Surbouion- 222. 
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ti5f"iURE You will find the point fully considered in the case of 
t Bhoobun Mchiin Banerjee v. Miiddon Mokun Sing {\ 

Sliome’s Law Reporter, p. 3), in which the same doc- 
trine has also been shown to be deducible from the 
Dayabhaga (Ch. XI, see. II, 30, 31). 

Upon the point under consideration there is, there- 
fore, no conflict of authority in the Bengal school ; and 
the law of that school is sufficiently clear and precise 
in excluding from the category of stridhana all property 
inherited by a woman, whether as heir to the ordinary 
property of a male, or as heir to the stridhana of a female. 

Other school?, The law of the other schools is not equally clear. 

Though the Mitakshara, which is recognized as an 
authority more or less by all of them, gives a very 
simple definition of stridhana^ including under it all 
property belonging to a woman, whether acquired by 
inheritance or by any other mode, yet the other 
authorities current in tho.se schools (except the Vira- 
mitrodaya and the Mayukha) do not go quite so far. 
And Vijnaneswara's rule that inherited property ranks 
as siridhana^ has been almost entirely ignored by our 
Courts in cases of property inherited from males. 

Considering the high authority of the Mitak.shara, 
and the clear language in which it declares that pro- 
perty inherited by a woman does constitute her stridhana^ 
one cannot help feeling doubts as to the correctness of 
the decisions to the contrary.^ But at the same time, 
considering the number of these decisions, and consi-. 
dcring that some of them are decisions of the highest 
Court of appeal for India, it would perhaps be too late 
to expect any departure from the rules therein laid 
down. As, however, the point is not equally settled as 
regards every case of inherited property, it may not be 
deemed unprofitable to examine shortly the grounds of 
these decisions. 

' See I W. & Ti., Introduciion, judgment of West, J., in Vijiaraa- 
Ixiii ; 2 IbiiU 103— 112 ; and the gam Lakshuman, 8 liom., 244. 
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It should be borne in mind, that the question whether Lecture 
inherited property ranks as stridhana resolves itself into * * 

two others, namely, whether a woman has absolute 
power of disposal over property inherited by her ; and, 
secondly^ whether such property passes on her death to 
the heirs to her stridhana ; and that a negative answer 
to the former of these two questions would not neces- 
sarily involve a negative answer either to the second or to 
the principal question ; for, according to the doctrine of 
the Mitakshara as explained in the Viramitrodaya and 
the Mayukha, a woman’s power of disposal is absolute 
only over some kinds of her stridhana} 

To begin with the decisions of the Privy Council. Thakoor 
The cases of Mussamiit Thakoor Dayhee v. Rai Balack liJi T 
Rani^ and Bhity[%vandeeii Doobey v. Myna Baee^ are the tjhf^^nunnityn 

l.h‘ohcy\,Mytia 

leading cases on the subject In both these cases it 
has been laid down that, under the Mitakshara, property 
inherited by a widow from her husband is not alienable 
by her at her pleasure, and that, on her death, it descends, 
not to her heirs, but to the next heirs of her husband. 

The substance of the ruling of the Judicial Commit- 
tee is stated in these words in their judgment in BImg- 
xmndeen Doobey v. Myna Baee: — “Their Lordshi|)s, 
therefore, have come to the conclusion that, according 
to the law of the Benares school, notwithstanding the 
ambiguous passage in the Mitakshara, no part of her 
husband’s estate, whether moveable or immoveable, to 
which a Hindu woman succeeds by inheritance, forms 
part of her stridhana or particular property: and that 
the text of Katyayana, which is general in its terms, 
and of which the authority is undoubted, must be taken 
to determine,— that her power of disposition over 
both is limited to certain purposes ; and, secondly^ that 
on her death both pass to the next heir of her hus- 
band.” 


* See Jankibai?;, Sundra, l.L. R., 
14 Bom., 612, 


* 10 W. R. (P.C.), 3. 
*9W.R. (P.C.), 23. 
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Lecture Though this ruling of the Privy Council is not strict- 

• ' ly in accordance with Vijnaneswara’s doctrine, it is not 

likely that the Privy Council would ever feel induced to 
reconsider it ; so that the case of property inherited by 
a widow from her husband must remain an exception 
to the general rule of the Mitakshara, that all property 
belonging to a woman (whether acquired by inheritance 
or otherwise) is her stridhana, and devolves on her 
death according to the special law of succession for 
stridhana. But the ruling ought not to be applied to 
other cases of inherited property. Those cases are left 
wholly untouched by the above decisions of the Judicial 
Committee, as an examination of the grounds of those 
decisions will show. 

I may add, tliat though the decision of the Privy 
Council has introduced an exception to the simple rule 
of the Mitakshara, practically the consequences of the 
exception arc not very different from those of the rule 
itself. As you have already seen, both the Mitakshara 
and the decisions of the Judicial Committee impose 
restraints on the widow’s power of alienation; and, as 
you will see hereafter, the order of succession after the 
widow would very nearly be the same, whether the rule 
of the Mitakshara or the decision of the Privy Council 
be followed. 

The correctness of the abovementioned decisions of 
the Privy Council has been sometimes questioned by 
scholars and Judges.^ But it is satisfactory to observe 
that these decisions, as far as they go, are amply sup- 
ported by a work of high authority in the Benares 
school. The Viramitrodaya, which is held in high 
repute in that school, refers to the text of Katyayana^ 
relating to the widow’s estate, and upon that text it has 

^ See 2 W. & B , lO'? — 105 ; and O.C.J., 272. 
judgment of West, J., in Vijia- • Cited in the Uayabhaga, Cb. 
rangam Lakshuman, 8 Bum., XI, sec. I, 56 ; see antCy p. 289, 
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an elaborate commentary, of which the substance may 
be shortly stated thus: — 

The provision that the widow is to enjoy her hus- 
band’s estate with moderation, is made with a view to 
restrain wasteful expenditure for temporal purposes, and 
not with a view to qualify or limit her proprietary right 
The word heirs in the text means ‘heirs of her hus- 
band and were it not for the provision that the hus- 
band's heirs should take the estate on her death, the 
widow's heirs would have taken the estate inherited by 
her from her husband, according to the general rule, 
that property vested in any person descends to the 
heirs of that person and not to those of any former 
owncr,*^ 

Though, therefore, the Privy Council may not be right 
in not applying the name stridhana to the widow's 
estate, and though they may have imposed restrictions 
on her power of alienation to a much greater extent 
than the Viramitrodaya does, yet the rule of succession 
to such estate, as laid down by the Privy Council, is 
exactly in accordance with the doctrine of Mitramisra, 

But the passage of the Viramitrodaya, of which the 
substance is given above, clearly shows that succession 
to the widow’s estate forms an exception to the general 
rule, that the property of any person descends to the 
heirs of that person, and not to those of any former 
owner. So that the above decision of the Privy Coun- 
cil, which comes under the exception, can furnish no 
argument for dispensing with the rule, or for introducing 
a similar exception with regard to property inherited 
by a female from any relation other than her husband. 

Another argument against the view that property 
inherited by a woman is not her stridhana^ is deducible 
from the utter absence in the Mitakshara of any dis- 
tinct provision concerning succession to such property. 

* See Viramita>daya, Jivananda Vidyasagara’s edition, pp. 629-ojo ; 
Golap Chandra Sarkar's translation, p. 140. 
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Lecture The Hindu law recognizes only two orders of succes- 

« ‘ sion, namely, that for property belonging to a male 

owner, and that applicable to stridhana. Now property 
inherited by a female is evidently not of the former 
description ; and if, according to Vijnaneswara, it were 
likewise not of the latter kind, he would either have 
laid down a separate order of succession for it, or, like 
Jimutavahana and Srikrishna, have declared that such 
property, upon the death of the female owner, reverts 
to the next heirs of the last full owner. Vijnaneswara 
has, however, made no such provision ; but, on the 
contrary, after declaring that the term stridhana is used 
in its unlimited literal sense, and that it includes inherit- 
ed property, he says : "A woman*s property has been 
thus described. The author next propounds the distri- 
bution of it.” (Mitakshara, ch. II, sec. XI, 8.) The 
inference from this is obvious. 

Moreover, there seems to be a very good reason why 
the Mitakshara and the Dayabhaga should differ from 
each other on the point under notice. According to the 
former, a woman is allowed to inherit the property of a 
sonless male relation, only when he was separated from, 
and not reunited with, his coparceners. In such cases 
there can be no prejudice to family interests in allowing 
the property inherited by a female heir to pass to her 
heirs after her death. But the Dayabhaga allows 3 
woman to inherit the property of a male relation, 
whether he was separated from, or joint with, his co- 
parceners ; and consequently, in order to prevent any 
portion of the family property from passing out of 
the family, Jimutavahana is obliged to qualify the sim- 
ple rule of inheritance that property vested in any 
person passes to the heirs of such person, by providing 
that a female heir takes the inheritance merely as a 
tenant for life, and that, after her, the estate passes, 
not to her heirs, but to the next heirs of the last male 
owner. 
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Of the decisions of Indian Courts, the earliest one 
that I shall notice is the case of Mussumaut Cyan 
Koowur V. Dookhurn Singh} In that case, the question 
was, whether, according to the Mithila and Western 
schools of law, the daughter has the power of alien- 
ating the estate which she inherits from her father, 
and who, according to that law is entitled to it on 
her death ; and it was held that she has not that 
power, and that on her death the estate passes to her 
father’s next heirs. The decision is based entirely upon 
the opinion of the Hindu law officers of the Court ; and 
though that opinion professes to be based upon the 
Mitakshara, the Viramitrodaya, the Vivada Chintamani, 
and other works current in Behar and the North-West, 
the main argument adduced in its support is the well- 
known argument of Jimutavahana, that the restrictions 
on the widow’s estate are a fortiori applicable to the case 
of the daughter, who claims the heritage after the widow, 
and whose right of inheritance is consequently inferior 
to that of the widow.^ Now, though Jimutavahana’s 
opinion is certainly binding upon the Bengal school, his 
argument in its support is not remarkable for its sound- 
ness : it finds no place in the Mitakshara, and it has 
failed to satisfy even the Bengal lawyer Jagannatha.® 
Further, the Viramitrodaya, as you have just seen, 
expressly declares the case of the widow to be an 
exception to the general rule, so that, according to that 
authority, it would be clearly wroiig to extend the 
principle of that case to other cases by analogy. 

The case, moreover, seems to have been one that was 
governed by the Mithila law, which differs from the law 
of Benares, and which uses the term stridhana in a tech- 
nical or limited sense ; so that the exposition of the law 
of Benares was not necessary for the decision of the case 

• 4 Sel, Kep., 330. ® Sec Colcbrooke’s Digest, Bk. 

® See Dayabhuga, Ch. XI, sec. V, 470, Coinmcntary. 

II, 30 - 
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__i Kojnvur^ and Heera Lai Baboo v, Mussanmt Dhuncoo- 
niary? the same rule is laid down ; but no additional 
argument or authority is adduced in its support, except 
the opinion of Sir W, Macnaghtcn,® upon which the 
decision in the latter case is entirely based. But that 
learned author has not supported his opinion by refer- 
ring to any authority ; and the Mitakshara and the 
Viramitrodaya are, as I have tried to show, decidedly 
against that opinion. 

The next case that I shall notice is that of Puncha- 
nund Ojhak v. Lalshan Misstr* which seems to have 
been a case under the Mithila law, and in which the 
question was whether property inherited by a mother 
from her son becomes her sMd/iana, and as such de- 
scends to her heirs. The High Court answered it in the 
negative, observing ; » But we think the text clearly 
confines strtdhaua to be some sort of special separate 
property. The only words which in any way militate 
against this view, are the concludyig words of the second 
section of the chapter ; but we think that these are to 
be read in the same category with the last description 
of separate property given in the first section. The 
words ‘ as also any other separate acquisition’ correspond 
to the words ‘ also property which she may have acquir- 
ed by inheritance, purchase, &c.’ Now, the separate 
property of ladies of rank in this country very often 
devolves on their successors by inheritance, and ladies 
may, with the proceeds of their separate property, ac- 
quire other property. All such would be stridltana. It 
would be separate acqui.sition or acquisitions of separate 
property by inheritance, purchase, &c. But the proper- 
ty of her husband or her son, to which a woman may 
succeed as heir for her lifetime, is nowhere laid down in 
the text as thereby becoming stridhana. If the law of 

* 6 Sel. Rep., 301. » Principles of Kii^d^Law, 227 

' S. D. A. R. for 1862, p. 190. ‘3 W. R., 140. 
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the Mitakshara on this point was so different from that Lecture 
prevalent in Bengal, as is contended, the commentators , ^ 

would have distinctly laid down the discrepancy. As a 
general rule, the laws may be considered to correspond, 
although there are certain special points on which they 
differ. These points are well known ; and if it is the 
case that, on a property cl|(|/olving on a woman, the 
Mitakshara law at once changes the whole order of suc- 
cession, surely there would have been some precedents 
to that effect in the law books. The rule laid down in 
section III of the chapter on stridhana in the Mitakshara, 
that the words ‘ woman’s property ’ are not to be used in 
a technical sense, probably means that whatever estate 
really becomes the woman’s property, so that she may 
act with it as she likes, may be considered stridhana 
but not that any property, which at any time comes into 
a woman’s hands, even the family property in which 
she is allowed only a life-interest, is also stridhanay 
No doubt there is considerable force in much of these 
observations, so far as^they apply to the law of Mithila. 

But the qualification sought to be attached to the defi- 
nition of stridhana in the Mitakshara is opposed to the 
very spirit of that definition, which gives to the term an 
unlimited literal signification. You will also observe 
that unfettered alienability and descent according to a 
special order of succession, which arc two distinct pecu- 
liarities of stridhana are in tliis judgment considered as 
necessary concomitants ; and it is supposed that where 
the former does not exist, the estate is only a life-estate 
of the female proprietor, and would, on her death, revert 
to the heirs of the former owner. But this is really 
applying analogies derived from the English law of real 
property to the Hindu law of inheritance, which, as the 
Privy Council have pointed out,^ is “ more likely to 
mislead than to direct the judgment aright.” 

^ Sec The Colfector of Masnlipa- pah, 2 \V, R. (P. C.), 63. 
tarn u, Cavaly Venkata Narayanap- 
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In the cases of Deo Pershad v. Lujoo Roy^ and Dowlut 
Kooer v. Burma Deo Sakoy^ the proposition is affirmed 
that, on the demise of the daughter, the estate inherited 
by her from her father goes, not to her heirs, but to 
those of her father. But the proposition is supported 
mainly by arguments derived from the case of the widow ; 
and it does not appear frorj^the report whether the first 
of these two cases was one under the Mitakshara law 
or the law of Mithila. 

The case of Chotay Lull v. Chiinnoo Lall^ is the latest 
and the most important of the decisions of the Calcutta 
High Court. That also was a case of property inherit- 
ed by a daughter from her father, and it was held that 
such property does not become the daughter’s stridhana^ 
and that it passes on her death, not to her heirs, but to 
those of her father. All the previous decisions are 
noticed in this case ; but their correctness has not been 
examined at all ; and the original authorities bearing 
on the point, and cited in the argument at the bar, have 
not been even referred to in the judgment. The ground 
of the decision is to be found in the following passage 
of the judgment : Certainly, when we have the various 
decisions of the Sudder Court here upon the law which 
is applicable in this suit, and the decision of the High 
Court at Madras upon a similar law, in which no sub- 
stantial difference can be pointed out with reference to 
this question, we ought not to unsettle the law, which 
appears to have been received on this side of India for 
the last fifty years, on account of the opinion of a Judge 
of the High Court at Bombay, however learned he 
may be. The consequences at the present time would be 
most serious. Courts ought always to bear in mind 
that it is no light matter to reverse a series of decisions, 
which must have been acted upon for many years, and 
have been regarded as declaring what was the law.’* 

^ 20 W, R., 102. * 22 W. R., 54. 

® 22 w. R., 496, 
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These observations, no doubt, embody a very sound Lfxture 
and wholesome rule ; but the rule is not without excep- , 
tions. Upon doubtful points, it would certainly be im- 
proper to depart from established precedents ; but, 
where precedents are clearly shown to be erroneous, our 
Courts seldom deem it too late to correct the error. 

That the decisions in the present instance are clearly 
opposed to the Mitakshara and the Viramitrodaya, the 
leading authorities in the Benares school, 1 have already 
tried to show ; and in further support of that view, I 
may quote a passage from the judgment of Mr. Justice 
Pontifex, in the case under notice. That learned judge 
says “ Though I must confess that, speaking for my- 
self, if the case had been untouched by authority, I 
should have felt compelled to give a plain meaning to 
the plain and unqualified words of the Mitakshara, rather 
than explain them away or in effect reject them by the 
application of principles of which after all we have only 
a hazy and doubtful knowledge.” 

Nor are the Courts in India wholly unanimous upon 
the present question. The majority of the Bombay 
decisions interpret the Mitakshara in a different way. 

Touching these adverse decisions Sir Richard Couch 
observes : “ We may fairly say that a judgment of 
another High Court, in which no notice was taken of 
decisions of this Court upon the point, ought not to 
receive the same respect from us as it would receive if 
the learned Judges had considered the decisions on this 
side of India.” With all deference, one cannot help 
thinking that it were better if the learned Chief Justice 
had not allowed the reason herein stated to influence his 
estimate of the intrinsic value of the Bombay decisions, 
but had fully examined the grounds upon which they 
are based. 

Some of the Bengal decisions noticed above refer to the 
law of Mithjla. That law is not very clear. But it may 


* 22 W, R., 499. 
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Lecturb be said that as that law does not, like the Mitakshara, 
t use the term stnd/iana in its unlimited literal sense, and 
as inherited property is not mentioned among the several 
k\wi^so^ sff idhan;i enumerated in the Vivada Chintamani, 
such property does not under that law rank as stndhana. 
It will be seen from the above, that the Bengal cases 
lay down broadly that property inherited by a woman 
from a male owner never ranks as her stnd/ia 7 ia. This 
may be correct under the Mithila law. But how far such 
a rule is correct according to the law of the Benares 
school, as regards female heirs other than the widow, 
seems open to question.] 

Since the above was written, the decision of the High 
Court in Chotay Lull v. Chunno Lull has been affirmed on 
appeal by the Privy Council (see 3 C. L. R., 465) ; so 
that it must now be taken to be the settled law of the 
Benares school, that property inherited by a daughter 
from her father does not rank as her stridhana and that 
it descends not to her heirs, but to the next heir of her 
father. And what applies to the case of the daughter 
inheriting from the father would, by parity of reason, be 
held to apply to the case of a female inheriting from any 
other male relation. 

The law has been declared to be the same in Southern 
India by the decision of the Privy Council in Muttu 
V adugnadha v. Dora Sin^ Tevar, I. L. R., 3 Mad., 290. 

In Julesser Koef v. Ugra Ray (I. L. R., 9 Calc., 725), 
Mitter, J., lays down the broad proposition that an estate 
inherited by a female heir does not become her stridha- 
na, and on her death it goes to the heir of the last male 
owner and not to the heirs to her separate property, 
laara^. I shall ncxt cousidcr the Madras decisions. The 

Smriti Cliandrika, one of the leading authorities in the 
Southern school, explains the well-known text of Katya- 
yana on which Jiniiitavahana bases his restrictions on the 
widow’s estate as applicable to the case of “ undivided 
wealth which a widow may herself take on account of her 
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subsistence, in consequence of her father-in-law and the Lecture 

like not being qualified to maintain her, or continu- , 

ing engaged in other concerns,” and not to the separate 
property of her husband which she takes by inheri- 
tance.^ But it would be too late now to contend upon 
the strength of this authority alone, that the widow’s 
e.statc under the Madras school is her stridhana. The 
case of The Collector of M asulipatmn v. Cavaly Venhata 
Narainapak^ which is a Madras case, would perhaps be 
conclusive against such a contention. 

The rule seems to be the same as regards property 
inherited by other female heirs. The High Court of 
Madra^has held, in the case of P. Bachiraju v V. Ven- 
hatappadu? that the property which a mother inherits 
from her son does not become her stridhana. Though 
this decision is based upon the same restricted con- 
struction of the Mitakshara definition oi stridhana that 
we have already noticed in the Bengal cases, and 
though it makes free use of the arguments and doctrines 
of the Dayabhaga in support of its conclusion, yet we 
cannot say that it is wholly opposed to the Jaw of the 
Madras school. The Smriti Chandrika and the Madha- 
viya commentary, authorities peculiar to that school, do 
not, like the Mitakshara, use the term stridhana in its 
unlimited literal sense ; and they do not mention 
inherited property as one of the different kinds of 
stridhana. 

In Sengamalathaimnal v. Valnyuda Mudalf^ the High 
Court of Madras give a further extension to the doc- 
trine that inherited property is not stridhana by hold- 
ing that the mother’s stridhana passing by inheritance 
to her daughter does not become the stridhana of the 
daughter. This decision also is based mainly upon the 
authorities of the Bengal school. So far as it combats 

‘ Ch. XI, sec. I, 32, 33, *3 Mad., 312, followed in Vou- 

* 2 \V. R. (P^ C.), 61. kat-arama v. Bhujanga, I. L. K., 

• 2 Mad., 402. 19 Mad., 107. 
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the doctrine of Vijnaneswara, that inherited property is 
stridhana its correctness has rightly been questioned by 
West and Biihlcr.^ But so far as it is an exposition of 
the law of the Madras school, it is not easy to affirm 
that it is not correct 

The Bombay decisions need not detain us long. The 
Mitakshara and the Vyavahara Mayukha, the leading 
authorities in the Bombay Presidency, lay down the 
doctrine, that inherited property is stridhana^ and the 
Bombay High Court has followed that doctrine in all 
cases except one, namely, the case of the widow suc- 
ceeding to her husband. In that case the immoveable 
property inherited is held not to rank as st^dhana^ 
though over the moveable the widow’s interest is re- 
garded as absolute.^ But it has recently been held by 
a Full Bench of the Bombay High Court in the case of 
Gadadhar Bhat v. Chandrabhagabai^ I. L. R., 17 Bom., 
690, that the ruling of the Privy Council that property in- 
herited by a widow from her husband devolves on his 
heirs after her death must have effect given to it through- 
out the Presidency with regard to moveables so inherited, 
and that the widow’s power of alienation over move- 
ables cannot be regarded as including that of willing 
them away so as to displace the right of inheritance of 
her husband’s heirs. A daughter-in-law inheriting the 
estate of her father-in-law has the same interest as a 
widow. You will find almost all the earlier Bombay 
cases^ fully considered in the elaborate judgment of Mr. 
Justice West in Vijiarangam v. Lakshuman^ Later 
Bombay cases have been fully considered in B/iagiratk* 
bai V. Kahiinjirav, I, L. R., ii Bom., 285, in which it was 
held, after referring to Chotay Lull v. Chiinnoo Lall, that 

^ 2 W. & B., 107— 1 12. ram Atmaram v, Nand Kishore 

'' See Pranjivan Das Tulsi Das jy, Shivnarayan, Jbid^ 209 ; Bhaskar 
Devkuvar Bai, i Bom., ijo. Trimbak Acharya v, Mahadeb 

* See Vinayak Anandrav Ramji, 6 Bom., O. , 0 . J., l, 

Laksbmi Bai, i Bom., 117; Naval- < 8 Boni., O. C. J., 244. 
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according to the law of the Bombay school, a daughter Li^ture 
inheriting from her father takes an absolute estate , — 1 ^ 

passing on her death to her own heirs ; and also in the 
case of Gadadhar Bhat just referred to. In Rindabai v. 

Anacharya^ LL. R., 15 Bom., 206, a sister succeeding to 
a brother has been held to take an absolute estate. 

There is only one more question that remains to be on par- 
considered, namely, whether the share which a woman 
obtains on partition becomes her stridhana. 

The Mitakshara^ and the Mayukha* answer this ques- 
tion clearly in the affirmative. Jagannatha gives con- 
flicting answers to it, apparently assenting to both. In 
one place, ^ he says : However, the share allotted to a 

wife and the rest, like that which is given to a son, may 
be disposed of at their pleasure. Hence, like female 
property, the gift, sale, or other alienation of that share 
is valid ; for it is equally given her by her husband and 
the rest.” And in another place^ he observes : Nor 

should it be objected, that since the share of a wife is in 
a manner gratuitously given, it ought to be held similar 
to female property. Being received in right of the 
relation of a wife to her husband^ it is justly considered 
as similar to connected property, or wealth devolving on 
heirs in right of affinity ^ 

This latter opinion is the one that has been generally 
accepted by the Bengal school. Sir Francis Macnagh- 
ten® observes on this point : “ I believe it may now be 
laid down as the law, that mothers, who take a share 
upon partition, take an estate for life only, — and with 
respect to dominion over the property, stand upon the 
same footing with widows who succeed to their hus- 


* Ch. 11 , sec. XI, 2; see also commentary (Mad. edu., VoL II, 
bhugwandeen Doobey v. Myiia p. 253). 

Baee, xi Moo. I. A 514. * Jbid^ p. 251. 

* Ch. IV, sec. X, 26; see also * Considerations on Hindu Law, 

*2 W. & B., 29, 30. pp, 43, 44. 

^ Colebrooke’s Digest, Bk. 88, 

B, HL 
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Lecture 

VII. 


band's rights. I am aware that a distinction has been 
made, and I admit that it is not without an appearance 
of reason, for it has been said that what is taken by a 
7 n 0 ther upon partition is more in the nature of a gift 
than that which is taken by a wido7V on the death of 
her husband. If all the sons agreed to divide, it might 
indeed be said to be in ifu ^taUire of a gift^ because 
they would all have concurred in the act by which their 
mother became entitled to a share of the estate ; yet, 
if there be ten sons, any one of them may enforce a 
partition ; and although the other nine continue living 
in an undivided state, and although the tenth separated 
himself from them against their will, his separation 
alone will give the mother a right in severalty to one- 
eleventh part of the estate. In such a case, what she 
takes can hardly be said to be in the nature of a gif I — 
certainly it is not a gift from her sons ; nine of them 
out of ten being desirous of withholding from her 
that which one enables her to take by compulsion from 
the rest ; — but, whatever the reason may be, the law is 
conclusive upon the subject. She has a right on 
partition being made, although the greater number 
of her sons may have been unwilling to divide. 

“The Supreme Court has not hitherto made any 
distinction between the interest taken by a mother 
upon partition and that taken by a widow upon the 
death of her husband." 

It is now settled law in Bengal that the share obtain- 
ed by the mother on partition is not her stridhana and 
that coming from the shares of her own sons, it goes 
back to them on her death, that is in some sense to the 
heirs of her husband. See Sorola v. Bhooban Mohan, 
I. L. R., IS Calc., 307. 

The law according to the Mithila and the Dravida 
school is not very clear. The Vivada Chintamani gives 
an exhaustive enumeration of the different sorts of 
stridhana and concludes the enumeratioh by saying, 
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** these are the several kinds of the peculiar property of 
women and as the share on partition is not one of • — « 
these kinds, it may be inferred that it does not rank as 
stfidhana. 

In the Dravida school, while the Smriti Chandrika 
holds that the share which a woman obtains on parti- 
tion is merely a provision for maintenance,- and the 
Parasara Madhavya maintains that it is the absolute as- 
signment of a share of the estate,^ neither commentary 
says anything as to whether it becomes stridhana. 
Apparently there is some authority for holding that it 
ranks as stridhana but considering that the term 
stfidhana is used in a limited sense in the Madras school, 
the correctness of this view seems open to question. 

The difficulties besetting an enquiry into the question. Summary of 
what constitutes stridhana, arise from the fact that the 
majority of sages and commentators give neither an 
exact definition of stridhana^ nor an exhaustive enu- 
meration of the different descriptions of property that 
come under that denomination ; and if the Mitakshara 
gives a simple and intelligible definition, that definition 
has been qualified and restricted in its application by 
our Courts, in consequence of its disagreement with the 
views of other authorities. 

As. the foregoing account has been rather long, a 
brief summary of it may not be deemed unacceptable. 

The modes iq. which a Hindu female may acquire pro- 
perty are gift, purchase (under which I include every 
mode of acquisition for valuable consideration), in- 
heritance, and partition, 

A gift may be received either from a relation or from Gift, 
a stranger. 

* Prosonno Coomar Tagore's ^ Sec the Pandit’s opinion cited 

translation, p. 263. by Sir T. Strange, and not dis- 

* SmrUi Chandrika, Ch. IV, 11. approved by Colebrooke, 2 Strange's 

* Day avibhaga ^(Burnell’s trans- Hindu Law, 382, 3S3. 
lation), p. 15. 



3o8 what constitutes stridhana. 

Lkctitre In the former case the property given always ranks 
nil, as according to all the schools. To this rule, 

the case of immoveable property given by the husband 
perhaps forms an exception under the Bengal law. But 
it is doubtful whether it is really an exception.^ 

In the latter case, except in the Benares and the Ma- 
harastra school, where all gifts constitute stridhana^ 
the property given becomes stridhana only when 
received by a woman at the time of her marriage.® 

A legacy is regarded in the light of a gift, and consti- 
tutes stridhana where a gift from the testator would 
have ranked as stridhana} 

Ornaments given by a man to his wife, or constantly 
worn by her with Jiis permission, though belonging 
originally to him, become her stridhana} 

Gift to a widow in lieu of maintenance (which ought, 
properly speaking, to come under the head of purchase, 
being gift for valuable consideration) has been held to 
come within the definition of stridhana} 

Purchase. Property acquired by purchase would include earn- 

ings or acquisitions by labour and skill, property bought 
for money, property acquired by exchange, and the 
like. 


* See Dayabhaga, Ch. IV, sec. 

I. 21 : Vivada Chintarnani, p. 261; 
Macnagbten’s Precedents of Hindu 
Law, Ch. 1 , sec. II, Case xiv ; 
2 Strange, ig. But see Dayabhaga, 
Ch. IV, sec. I, 18 ; Colebrooke’s 
Digest, Mad. edn., Vol. II, p. 626; 
and Venkata Kama Rau v. Venkata 
Surya Kau, I. L. R., I Mad., 
286. 

'■* The texts require the gift to be 
made before the nuptial tire ; but 
it seems that the presence of 6re 
is not absolutely necessary ; and so 
nuptial presents received from 
strangers by a girl married in the 
Brahmic form in which no fire is 


kindled, would, nevertheless, be- 
come her stridhana* 

* See Ram Dulal Sircar v Sree- 
mutly Joymoney Debey, 2 Morley, 
65 ; Judoo jilth Sircar v* Bussunt 
Coornar Roy Chowdhry, 19 W. R., 
264. 

* Gun Josbee Malkoondkar ». 

Sugoono Bai, i Motley’s Dig., 595 ? 
Stridhana^ pi. 3 ; 2 Strange’s 

Hindu Law, 54 56 ; Smriti 
Chandrika, Ch IX, sec II, 27, 28. 

* Mussaniut Durga Koonwar v. 
Mussamut Tejoo Koonwar, 5 W. 
R., Mis., 53 ; Nellaikumaru Chetti 
V* Marakalhammal, I L. R., i 
Mad., 166, 
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Wealth earned by a woman by the mechanical arts Lecture 

during coverture does not, except in the Benares and 1 ^ 

the Maharastra school, become her stridkana. But if 
earned during widowhood, or during maidenhood, it 
would be her stridkana under all the schools, as the text 
of Katyayana, which places such wealth under the control 
of the husband, would be inapplicable to such cases. 

Property purchased by a woman with funds absolutely 
belonging to her, or obtained in exchange for other pro- 
perty which is her stridkana^ is her stridkana according to 
all the schools, it being evident that though such property 
is not expressly mentioned as one of the different sorts 
of peculiufHy it is really her original stridkana transformed 
into another shape.^ So also property obtained by a 
compromise in consideration of her giving up any rights 
in relation to her stridkana would he her peadium. But 
property acquired with the accumulations of the income 
of her husband’s estate would not constitute her stri- 
dkana, but would form part of the corpus of that estate.*-^ 

A distinction, however, has been drawn between pro- 
perty acquired with accumulations of the income, and 
that acquired out of current, that is the year’s income ; 
and it has been held® that over this latter description 
of property a widow has the same absolute right as over 
the income itself. 

Where property had been inherited by a widow from 
her husband an^ afterwards confiscated by Government, 


' See Luchmun Chunder Geer 
Gossain v. Kalli Churn Singh, 19 
W. R., 292 ; see also Venkata 
Rama Rao v. Venkata Surya Rao, 
I. L. R., 2 Mad. 333. 

* See Chundrabulee Debiar;. Mr. 
Brody, 9 W. R., 584 ; Mussainut 
Bhagbutti Daee v. Chowdry Bho- 
lanath Thakoor, 24 W. R., 168. 

* Sreeinutty Puddomonee Dossee 
V, Dwarkanath Bjswas, 25 W. R., 
335 ; see sitso Sreemutty Soorjoo- 


money Dossee v. Denobundoo 
Mullick, 9 Moo. I. A., 123 ; but 
see Gonda Kooer v. Kooer Oodey 
Singh, 14 B. L. R., 165. See also 
IsriDut Koer v. Hansbutty, I. L. R., 
10 Calc., 324 ; Rivett Carnac v, Jivi 
Bai, I. L, R., 10 Bora. 478 ; Sheolo- 
chun V. Saheb Singh, I. L. R., 14 
Calc., 387; but see Saudainini w. 
Administrator-General of Bengal, 
1 . L. R., 20 Calc., 433. 
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s6ch property, on being subsequently granted to the 
widow by a stmnud from Government, was held to rank 
as her stridhatia} 

As regards property acquired by inheritance, the de- 
cisions and the original authorities agree in laying down 
the rule that in Bengal it constitutes siridhana in no 
case, and that, according to the Bombay school, it be- 
comes stridhana in all cases, except that of property 
inherited by a widow from her husband. The law of 
the other schools on this point, as expounded by a con- 
siderable body of decisions, seems to agree with that of 
Bengal, as regards property inherited from males ; but 
as regards property inherited from a female, the law of 
those schools is not yet fully settled. 

The share which a woman obtains on partition is her 
stridhana according to the Benares and the Maharastra 
school, but it does not rank as siridhana according to 
the law of Bengal.^ The law of Mithila and that of 
Dravida are not very clear on the point, but there is 
reason for thinking that they do not differ from the law 
of Bengal. 

As a consequence of the doctrine that only some par- 
ticular descriptions of property belonging to a woman 
constitute her stridhana, it has been held that the bur- 
den of proving that any property belonging to a woman 
is her peculinm lies on the party making such special 
allegation.^ 

It has, however, been held by the Madras High Court 
(see Naravafii v. Krishna, I. L. R., 8 Mad., 214) that where 
property stands in the name of a female member of a 
Hindu family there is no presumption that it is the 
common property of the family and not stridhana. 

* SeeBrij Indur Bahadur Singh 15 Calc., 292. 

V. Ranee Janki Koer, i C. L. R., * Sreemutty Chundermonee 

3 *^' Dossce V. Joykissen Sircar, i 

* See Sorola v, Bhuban, I. L. R., \V, R., 107. 
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RIGHTS OF A WOMAN OVER HER STRIDHANA. 

Proprietary rights of women under the Hindu law — Restrictions on a woman’s 
rights over her stridhana depend on her status and on the nature of the 
property— Restrictions depending on the status of the woman— Maiden 
hood — Coverture— Husband's rights over wife’s stridhana — Widowhood — 
Restrictions depending on the nature of the property — Gifts — from the 
husband— from strangers— Property acquired by personal exertion or by 
purchase — Property acquired by inheritance — Share on partition— .SVr/- 
dhana promised by the husband — Rights of an unchaste woman over her 
stridhana— Stridhana compared with woman's property under other 
system — Roman law — Dos — French law — Married Woman's Property 
Acts—Sir H. Maine's remarks on stridhana. 


Ancient law is remarkable for the stringency of its Proprietary 
provisions against the proprietary rights of women, and rmmunderthe 
primitive Hindu jurisprudence bears evident traces of 
this notable feature. Thus Baudhayana,’ after declaring 
the perpetual tutelage of women, cites a passage from 
the Vedas to the effect that women are incompetent to 
inherit, and in the Institutes of Manu there occurs the 
well-known text, Three persons, — a wife, a son, and a 
slave, — are declared by law to have in general no wealth 
exclusively their own ; the wealth which they may earn 
is regularly acquired for the man to whom they belong.”- 
But the effect of these texts has been counteracted by 
others of a contrary import, and there has been gra- 
dually developed the law of stridhana^ which forms a 
singular chapter of ancient law. 


* Prasna 11 , ^Kanda II, 27 ; i 
W. and B.,318. 


2 VIII, 416. 
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Lbcture kowhere were the proprietary rights of women recc^- 
r nized so early as in India ; and in very few ancient 
systems of law have these rights been so largely conced- 
ed as in our own. In certain cases presently to be 
noticed, a woman's dominion over her stridhana is 
absolute. 

The author of the Dayabhaga makes this absolute 
dominion follow from his definition of stridhana ; for he 
applies the name stridhana only to such descriptions of 
property as are absolutely at the disposal of a wornan.^ 
This view is in accordance with the prevailing notion 
of the Bengal school regarding property, — namely, that 
power of alienation is a necessary concomitant of owner- 
ship, But this is not the doctrince of the other schools, 
according to which even male proprietors are not always 
held to possess absolute power of disposal over their pro- 
perty ; and accordingly some of these schools use the 
term stridhana in an unlimited sense, applying it to all 
descriptions of property belonging to a woman, what- 
ever the extent of her power of disposal over such pro- 
perty may be. In the present lecture I propose to con- 
sider the extent of a woman’s rights over her stridhana 
in the more general sense of the term, — that is, over 
property belonging to her, whether technically called by 
that name or not. 

Over certain descriptions of her property a woman 
possesses absolute power of disposal. Katyayana de- 
clares ; * “ What a woman, either after marriage or before 
it, either in the mansion of her husband or of her father, 
receives from her lord or her parents, is called a gift from 
aflTectionate kindred {saudayikd) ; and such a gift having 
by them been presented through kindness, that the woman 
possessing it may live well, is declared by law to be their 
absolute property. The absolute exclusive dominion of 
women over such a gift is perpetually celebrated ; and 

* Dayabbaga, Ch. IV, sec. I, • Colebrooke’s ^Digest, Bk. V, 

i8. 475. 
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they have power to sell or give it away as they please, Lkcturb 
even though it consist of lands and houses. Neither , 
the husband, nor the son, nor the father, nor the brother, 
has power to use or to aliene the legal property of a 
woman.” 

To this rule Katyayana attaches the following excep- 
tion : — 

“ What a woman has received as a gift from her hus- 
band she may dispose of at pleasure after his death if it 
be moveable ; but, as long as he lives, let her preserve it 
with frugality, or she may commit it to his family.”^ 

And Narada declares : — 


** Property given to her by her husband through pure 
affection she may enjoy at her pleasure after his death, 
or may give it away, except land or houses.”^ 

So that a woman has independent and absolute owner- 
ship over her stridhana (gifts from affectionate 

relations) with the exception of gifts from her husband ; 
and over these last, if not consisting of immoveable pro- 
perty, her power of disposal becomes absolute after his 
death. This is the law according to all the schools. 
Though the Mitakshara contains no express provision 
on the subject, the Viramitrodaya, a work of recognized 
authority in the Benares school, and the leading com- 
mentaries of the other schools, are clear on this point.® 


It will be seen from the above, that the restrictions on Restrictions on 
1 . « 1 • j » 1 1 1 woman’s 

a woman s rights osQ,xx\ftx stridhana depend upon her rights over her 
status in relation to marriage, as well as on the nature p^nd^on her^^ 


of the property. 


status and on 
the nature of 


Over certain descriptions of property a woman has at the property. 


all times absolute power of dispo.sal, and over certain 


* Colebrooke’s Digest, Bk. V, 
477. 

* Ibidy 476. 

■ See Viramihodaya, G. Sarkar, 
p. 224; Vivadji Chintamani, pp. 
260, 261 ; Vyavabara Mayukha, 


Ch. IV, sec X, 8, 9 ; Smriti 
Chandrika, Ch. IX, sec. II, 3, 10, 
12 ; Dayahhaga, Ch. IV, sec. I, 
21^ — 23 ; see also Gosain Chand 
Koberaj v, Mussamat Kishen Mu- 
nee, 6 Sel. Rep., 77. 
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other descriptions she never has such power ; while re- 
garding a third class of property her power of disposal 
is restrained during coverture only. Her husband again 
has, under certain circumstances, a qualified right to 
use all her stridhanay of whatever description. These 
different cases require detailed consideration. I shall, 
for convenience of treatment, consider separately the 
two classes of restrictions, namely, those depending on 
a woman’s statuSy and those attaching to the nature of 
the property. 

First, take the restrictions depending upon the status 
of the woman. Though the condition of a Hindu female 
is one of perpetual tutelage, her father protecting her 
during maidenhood, her husband during coverture, and 
her sons during widowhood,^ yet this want of indepen- 
dence docs not disqualify her to exercise independent 
control over her own property. 

During maidenhood, excepting the disqualification by 
reason of nonage, a Hindu female labours under no other 
incapacity as regards her power over her strid/iana ; and 
except in the capacity of guardian, her father and her 
other relations have no control over it. Jagannatha 
notices an argument to the contrary thus : “ Who has 

a right to that which is acquired by a woman before 
marriage ? A daughter may be also comprehended in 
a text formerly cited (Bk. Ill, Chap. I, v. 52, 1), ® be- 
cause the masculine gender is not there used in a deter- 
minate sense, or because the particle * and ’ connects the 
terms with that which is unexpressed ; or lastly, because 
the term ‘ soti ’ is illustrative of a general meaning ; her 
father has, therefore, property in the wealth acquired by 
her, as he has a claim to the son produced by her before 
marriage. Such is the method founded on the opinion 

’ Manu, IX, 3 ; Colebrooke^s sons— a wife, a son, and a slave — 
Digest, Bk. IV, 4, 5, 6. can have no property exclusively 

* This is the text of Manu (VIII, their own. 

416) which declares that three per- 
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of ancient authors. It should be thoroughly exammed Dkcture 

by the vvise.’^ ^ But the point is almost concluded by , ’ 

authority. Manu, upon whose text the argument is 
based, has himself declared : “ Such kinsmen as, ^jy any 
pretence, appropriate the fortunes of women during their 
lives, a just king must punish with the severity due to 
thieves.”'^ And the leading commentaries of some of 
the schools expressly declare that the father and other 
kinsmen have no right over a woman’s stridhana? 

During coverture, a woman’s rights over her stridhana Coverture— 
are subject to certain restrictions. You have seen that Hgius’over 
a text of Manu^ declares, that the wife can have no 
wealth exclusively her own, and that her acquisitions 
belong to her husband. Apastamba says nearly the 
same thing, though his doctrine is perhaps more equit- 
able ; for he seems to recognize the right of the wife 
over the property of the husband, as well as the right of 
the latter over the property of the former. These re- 
strictions have, however, been considerably removed by 
other texts ; and by the law as expounded by the com- 
mentators of the different schools, the unqualified 
dominion of the husband is limited to only some de- 
scriptions of the wife’s property, while as regards the 
rest he is allowed only a qualified right of use under 
certain circumstances specifically defined. 

On this subject Yajnavalkya says : “ A husband is 
not liable to make good the property of his wife taken 
by him in a famine, or for the performance of a duty, 
or during illness, or while under restraint.”® 

So Devala : “ Food and vesture, ornaments, perqui- 

sites, and wealth received by a woman from a kinsman, 

^ Colebrooke’s Dij^est, Bk, V, luri Rayapparaz v, Mallapudi Ra- 
477, Commentary, yudu, 2 Mad., 360. 

2 VIII, 29. « VIII, 416.' 

® Mitakshara, CIi. II, sec. XI, » Prasna II, Patala \T, Kanda 
33 ; Vyavahara Mayukha, Ch. IV, XIV, vv. 16—18 ; i \V. and B., 
sec. X, 10 ; Snuiti Chandrika, Ch. 308. 

IX, sec. II, 27 ; see also Dantu* ® II, 147. 
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are her own property : she may enjoy it herself, and her 
husband has no right to it except in extreme distress. 

“ If he give it away on a false consideration, or con- 
sume it, he must repay the value to the woman with 
interest. And he may use the property of his wife to 
relieve a distressed son.” ^ 

And Katyayana declares : “ Neither the husband, 

nor the son, nor the father, nor the brother, has power to 
use or to aliene the legal property of a woman. And if 
any of them shall consume such property against her 
own consent, he shall be compelled to pay its vahie ivith 
interest to her, and shall also pay a fine to the king. But 
if he consume it with her assent, after an amicable trans- 
action, he shall pay the principal only, when he has 
wealth enough to restore it. Whatever she has put 
amicably into the hands of her husband afflicted by 
disease, suffering from distress, or sorely pressed by 
creditors, he should repay that by his own freewill.” 

“Yet more ; if he have taken a second wife, and no 
longer give his first wife the honour due to her, the king 
shall compel him, even by violence, to restore her 
property, though it was put amicably into his hands.” ® 

Vijnaneswara, in commenting on the above text of 
Yajnavalkya, explains ‘duty* to mean ‘indispensable 
religious duty,* and ‘restraint* to mean ‘confinement in 
prison or under corporeal penalties ;* and he observes : 
“ But if he seize it in any other manner [or under other 
circumstances] he must make it good.**^ The provision 
in the same text that the “ husband is not liable to 
make good the property of his wife,** is explained in the 
Viramitrodaya as referring only to the case in which he 
is unable to repay it on account of poverty and the like 
reasons. “ But,** says Mitramisra, “ if he i5 able (to re- 
pay it), he must necessarily do so, even in case the pro- 

' Colebrooke’s Digest, Bk. V, 475, 477, 481, 

478, • Mitakshara, C{i. II, sec. XI, 

Colebrooke’s Digest, Bk. 32. 
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perty had been taken in times of famine or similar 
(misfortunes).*'^ 

In the Vivada Chintamani, the concluding portion of 
the first hemistich of Yajnavalkya’s text is interpreted 
somewhat differently, thus: “or during illness which 
prevents the husband from following his avocations.”^ 

The word ‘ distress’ in the above text of Devala is 
explained in the Viramitrodaya^ to mean ‘ pain caused 
by the want of food and the like,* and it is said that 
the word cha (and) is used to indicate * that the hus- 
band has a right to give away or to consume the wife’s 
separate property, without her permission, in other diffi- 
culties which are caused by the want of money.* In 
the Smriti Chandrika * it is said,— “ The distress referred 
to must be of such a character as it is impossible to get 
rid of except with the use of stridhanar 

The term ‘ son * in the same text is explained in both 
the above-named commentaries® to denote any member 
of the family. The maintenance of dependent members 
of the family, though not always a legal duty, is en- 
joined as a moral duty in all cases ; and this liberal 
interpretation of Devala’s text is, therefore, in harmony 
with the general spirit of the Hindu law. 

Here a point of difference between the Dayabhaga 
and the Mitakshara ought to be noticed. Vijnaneswara 
after explaining the term stridhana to mean woman’s 
property generally, and after giving the order of suc- 
cession to it, cites the above text of Yajnavalkya with 
the following remarks “ It has been declared, that 


^ See G. Sarkar’s translation, 
p. 227. 

* Tagore’s translation, p. 264 ; 
sec also Viramitroclaya, G. Sarkar, 
p. 227. The text in the original 
runs thus : — 

I 

izfhf MTif if 


The Vivada Chintamani takes 
as qualifying 

• 2 \V. and B., 77. 

^ Ch. IX, sec. II, r8. 

• Smriti Chandrika, Ch. IX, 
sec. II, 18 ; and 2 VV. and B., 77. 

® Mitakshara, Ch. II, see. XI, 

31. 


Lecture 

VUl. 



Lecture 

VIII. 


318 RIGHTS OF A WOMAN OVER HER STRIDHANA. 

I 

the property of a woman leaving no issue goes to her 
husband. The author now shows that, in certain cir- 
cumstances a husband is allowed to take his wife’s goods 
in her lifetime, and although she have issue.” From 
this it would seem that, according to Vijnaneswara, the 
husband’s right to take the wife’s property is equally 
limited with regard to every description of that pro- 
perty. But Jimutavahana, following a text of Katya- 
yana, observes, with reference to property obtained by 
the wife by gift from strangers or earned by her by 
mechanical arts, that it is always subject to her hus- 
band’s dominion, and that he has a right to take it even 
though no distress exist.^ 

But as Katyayana is an authority according to all the 
schools, and as the Viramitrodaya'^ takes the same view 
of his text as the Dayabhaga, it may be doubted whether 
there is any difference between the Bengal and Benares 
schools on this point. 

Subject to the differences of interpretation noticed 
above, the foregoing texts of Yajnavalkya, Devala and 
Katyayana have been adopted by all the schools as the 
law on the subject.^ You will, therefore, observe that 
the husband can use the wife’s stridhana strictly so 
called (that is, her satidayika stridhana^ her ornaments 
and the like) without her consent, and, as a matter of 
right, only in cases of distress ; and in such cases re- 
payment is optional with him if he is poor. If he uses 
it in any other case without her consent, he is guilty of 
a wrong, and is bound to restore it with interest ; and 
if he uses it with her consent, he is bound to make good 
the principal only, when he is able to. do so. But even 
in this latter case, he is compellable to restore her pro- 

* Dayabhaga, Ch. IV, sec. I, p. 225 ; Vivada Chintamani, 264 ; 

20. Vyavahara Mayukha, Ch. IV, see. 

* 2 W. and B., 69, 70. X, 10, ii ; Smriti Chandrika, Ch. 

* Mitakshara, Ch. II, sec. XI, IX, sec. II, 10—23 ; Dayabhaga, 
31, 32 ; Viraniitrodaya.jG. Sarkar, Ch. IV, sec. I, 24, 25. 
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perty, if he neglects her for the sake of another wife. 
But property acquired by the wife by gift from stran- 
gers, or by the mechanical arts, is always subject to her 
husband\s dominion. 

It is said in the Smriti Chandrika^ and the Viramitro- 
daya,2 that the husband has no independent power over 
any sort of stridhana belonging to the wife. “ It also 
appears/' says Devanda Bhatta, “ from repayment of 
the principal being enjoined even where stridhana is 
used with permission, that the husband and the like arc 
wanting not only in independent power, but also in 
ownership over stridhana. It must hence be understood 
that in a husband's property, the wife, by reason of her 
marriage, possesses always ownership, though not of an 
independent character ; but that the husband does not 
possess even such ownership in his wife's property." ^ 

According to this authority, therefore, the effect of 
marriage on the proprietary rights of the parties is more 
advantageous to the wife than to the husband. 

Property earned by the mechanical arts, or received 
as a gift from strangers, is said to be subject to the 
husband’s dominion.^ The meaning of this rule seems 
to be this, that though these sorts of property belong to 
the wife and not to the husband, and are enjoyable by 
her, they cannot be alienated by her without the consent 
of her husband ; and they can be used by him at pleasure. 

The right to use a woman's stridhana is personal in her 
husband.® Accordingly it has been held that though the 
husband might have applied such property to the pay- 
ment of a debt to procure his discharge from arrest 
in execution of a decree, his creditor has no right to 
seize it.® 


» Ch. IX, sec. II. 13. 

* 2 VV. and B., 75. 

® Smriti Chandrika, Ch. IX, 
sec. II, 14. ^ 

* Colebrooke’s Digest, Bk. V, 


470 ; Dayahh.iga, Ch. IV, sec. 1 , 19. 

* .Smriti Chandrika, Ch. IX, 
sec. II, 17. 

® I Strange, 27, 28 ; 2 Ibid^ 23, 

24. 
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( 

So also, though the husband may use the wife’s strU 
dhana in order to relieve from distress any member of 
his family, such member has no right to use it for such 
purpose. 

The question whether a woman has absolute power 
of alienation over her stridhana was considered by 
the High Court of Madras in Doe dem Kullammal 
V. Kuppu Pillai} and the Court answered it in the 
affirmative. And though in a subsequent case^ the 
Court remarked that, considering the perpetual depen- 
dence of women, it could not, “without the greatest 
consideration, conclude that a woman can, with- 
out the consent of her husband, during coverture, abso- 
lutely alienate even her own landed property,” yet, 
considering that the authorities are clear on the point, 
and that the text of Katyayana cited above^ expressly 
gives to women the power of alienating immove- 
able property, there seems to be very little room for 
any doubt on the subject, as regards the satidayika 
stridhana. 

In a still later case,* the Madras High Court has held 
that the proposition that what is acquired by a woman 
during coverture belongs to her husband, has no found- 
ation in Hindu law, and that the contrary of that pro- 
position is unquestionably true. 

Nor can the husband bind the wife by his dealings 
with her property. Thus, in a recent case^ before 
the Privy Council, it was held that a husband could 
not affect his wife’s rights over her property by any 
engagements he might enter into with reference to 
it. 

In cases of dispute with the husband’s creditors, the 
burden lies upon the wife to prove that any particular 

* I Mad., 85. « Raniassami Padeiyatchi ». 

^ Daniuluri Rayapparaz v, Mai- Virasami Padeiyatchi, 3 Mad., 278. 

lapudi Rayudu, 2 Mad., 360, * Mohima Chunder Roy v, Durga 

• See ante, pp. 312, 313. Moiiee, 23 W. R., 184 
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property is her stridhana and does not belong to her 
husband. ‘ 

During widowhood, a woman’s rights over her stri- 
dhana are larger than what they are during coverture. 
Her kinsmen, as you have seen, have never any right to 
use her stridhana^ and her husband, the only person who 
can use it in certain cases, and has control over certain 
descriptions of it, being dead, her right to use and en- 
joy it becomes unlimited. As regards her power of 
alienation, moveable property given by her husband, 
which she is required to enjoy frugally during his life- 
time, becomes absolutely alienable by Iver after his 
death.* 

Property acquired by a woman during widowhood, 
by her skill and labour, or by gift from strangers, would 
become her stridhana^ according to all the schools. For 
though such property, if it is acquired during covcJrturc, 
would come under the control of her husband, yet, if 
it is acquired when his control is no longer possible, it 
must belong to her absolutely.'’* On this point Jagan- 
natha observes What is acquired by tlie wife during 
the state of deprivation of her husband is also her 
peculiar property. How can it be so, since it is exclu- 
sive of the six sorts? The answer is, authors do not 
acknowledge the restrictive enumeration of six kinds ; 
and even though it were admitted, the difficulty would 
be removed by affirming that this maxim is true of a 
woman who is herself sole nnsUcss of the wealth acquired'* 


* George Lamb y, Musst. Govind 
Money, S. D A. R. (Ben.), 1852, 
p. 125 ; Brojo Mohun Mytee v. 
Musst. Radha Koomaree, W, R. 
(1864), 60. 

* Viramitrodaya (G. Sarkar), 
225 ; Vivada Chintamani, 261, 262 ; 
Vyavahara Mayukha, Ch. IV, sec. 
X, 8 , 9 ; Smriti (^handrika, Ch. 
IX, sec. II, 10, II, 12; Day.a- 

B, HL 


bhaga, Ch. IV, sec. I, 23. 

• See Macn.aghten’s Precedents 
of Hindu Law, Ch. VIII, Case 
xxxiii ; Brij Indar Bahadur Singh 
V, Kanee Janki Koer, i C. L. R., 
325, 326 ; see also Venkata Kama 
Rau V, V enkata Suriya Rau, I. L. 
R., f Mad., 281. 

^ Colebrooke’s Digest, Bk. V, 
477, Commentary. 
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' I shall next consider the restrictions on a woman's 
power over her stridhana^ as depending upon the nature 
of the property. 

First, take the case of property obtained by gift. 
Gifts of affectionate kindred, which are known by the 
name of sandayika stridhana, constitute a woman's 
absolute property, which she has at all times independ- 
ent power to alienate, and over which her husband has 
only a qualified right, — namely, the right of use in times 
of distress.^ 

Over property obtained by a woman by gift from her 
husband, her power is not absolute. During coverture she 
has no right to alienate such property ; and even after the 
death of her husband, her right becomes absolute over 
only so much of such property as consists of moveables.® 

The .same rule applies to property obtained by a 
Hindu widow under the will of her husband. See 
Koonjbehafi Dhiir v. Premckand Diitt, I. L. R., 5 Calc., 
684. See also Atinaji Dattatraya v. Chandrabai^ I. L, 
R., 17 Bom., S03. 

The above is the general rule as regards gifts from the 
husband. But where the husband gives any property 
to the wife with express power of alienation, or where 
the giving of such powder is implied by the terms of the 
grant, she would acquire absolute power of disposal 
over it, whether it is moveable or immoveable ; and 
there is nothing in the Hindu law to prevent her from 
exercising such power.® 

If immoveable property obtained by gift from the 
husband is held by the wife subject to his control during 
coverture, and is never alienable by her, the question 
arises, who has control over it after his death, and how 

* See the references in note 3, * See the references given in note 

page 318, and Macnaghten’s Pre- 2, page 321: and see also Kotar> 
cedents of Hindu Law, Ch. VIII, basapa v* Chanverova, 10 Bom., 
Cases vi and vii ; Gosain Chand 403. 

Koberaj v. Mussamat Kishen * See Ram Njarain Singh ». Peary 
Miinee, 6 Sel. Rep., 77, Bhagat, 1 . L. R., 9 Calc. , 830. 



PROPERir OBTAINED BY GIFT. 


far would her unauthorized alienation of it be valid ? Lrcturb 
There is nothing expressly said in the Hindu law in • 

answer to this question. But it would follow by parity 
of reason, that the heirs to such property have the same 
sort of control over it that the reversioners have over 
the widow’s estate ; and that any unauthorized aliena- 
tion by the widow, in the one case, as in the other, 
would be valid only for her life.^ The heirs in this case , 
are the heirs to her slrtdkana, and not the reversionary 
heirs of her husband, as the husband’s donation is 
regarded as stridhana even in the technical and restrict- 
ed sense of the term, though the woman’s ownership * 
over it is of a qualified nature. But the point is not 
absolutely free from doubt.* 

Over property obtained by a woman by gift from fromstrangeri. 
strangers, her ownership is of a qualified nature. The 
Mitakshara says nothing expressly on the point ; but the 
Viramitrodaya and the Mayukha cite the following 
text of Manu (IX, 199) — ‘‘A woman should never 
expend money belonging to her family, which is com- 
mon to (her and) many, nor even her own (separate 
property), without the consent of her lord ” — to show 
that women are in general not free to alienate even 
their own separate property ; and they declare that she 
is competent to dispose of only some descriptions of 
her property, amongst which they name the sandayika} 

The mention, however, of the “ consent of her lord ” in 
the above text implies that the restriction holds good 
only during coverture. 

So long as the Jiusband is alive, according to the 
Viramitrodaya,* “ the husband, and not the wife, is at 
liberty to dispose of such property.” 

» Gangadaraiya v. Parameswa- ^ Viramitrodaya, 2 W. and B., 

ranama, 5 Mad., ill. This has 73, 74; Vyavahara Mayukha, Cb. 
been followed in Bhujunga v, Rama* IV, sec. X, 7, 8, 
yamma, I. L. R., 7*Mad., 387. * 2 W. and B., 70. 

^ See anU^ p. 308. 



Lkcture 

VIII. 


Proper? y ac- 
quii’LMl by per- 
sonal e.Kcrlions 
or by jMircliasc. 


Property ac 
quired by in- 
hc:rilancc. 


324 RIGHTS OF A WOMAN OVER HER STRIDHANA. 

According to the Smriti Chandrika and the Daya- 
bhaga, gifts from strangers do not rank as stridhana 
and are always subject to the husband*s dominion.^ 
But during maidenhood and widowhood, such dominion 
not being possible, and no other relation having con- 
trol over a woman’s {5roperty, a woman’s ownership 
over gifts received from strangers would be abso- 
lute. 

What has been said about gifts from strangers applies 
equally to wealth earned by mechanical skill or acquired 
by purcliase, for the restrictions upon a woman’s owner- 
ship in both are contained in one and the same text of 
Katyayana.^ But if property is acquired by a widow by 
her own personal exert ion.s, she has absolute power of 
disposal over it.^ 

The restrictions on alienation relating to acquisitions 
by labour or skill do not, however, apply to property ac- 
quired by means of other property over which a woman 
has absolute power of disposal. It has been held by the 
Judicial Committee, in the case of Ltichmun Chunder 
Geer Gossain v. Kallichnrn Singh, ^ that if immoveable 
property is purchased by a married woman by means of 
money which constitutes her stndkanayS\\Q\?i competent 
to transfer it by sale. 

Where a widow by adverse possession acquires title to 
any property, it would follow that her power of disposal 
over such property would be absolute. 

With regard to property acquired by inheritance, the 
law is not very clear in all cases. According to the 
Bengal school, property inherited by a woman never 
ranks as her stridhana. Whether it is inherited from 


^ .Smriti Chandrika, Ch. IX, sec. 
I, 16; Dayabhaga, Ch. IV, .sec. I, 
20 ; see also Ramdulol Sircar v, 
SreemuUy Joymoney Dabey, 2 
Moriey's Digest, 65. 

Dayabhaga, Ch. !\^ sec. I, 
19. 


® M.icnagh ten’s Precedents of 
Hindu Law, Ch. VIII, Case xxxiii. 
See also Venkata Rama Rau v, 
Venkata Suriya Rau, I. L. R., 
I Mad., 285, affirmed by the Privy 
Council ; .see I. R., 2 Mad., 33J. 
‘ 19 \V. K., 292. 
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her husband, or her father, or any other male relation 
her interest in it is of a qualified nature in every case. 
This general rule is deduced by Jimutavahana‘ from 
Katyayana’s text relating to the widow, by a process of 
reasoning which may be stated thus : The restraint on 
alienation in Katyayana’s text^ relating to the widow is 
d fortiori applicable to the daughter and the rest, 
because their claims are certainly inferior to the widow’s : 
or the word ‘ wife * in the same text is employed with a 
general import, and it implies that the rule must be 
understood as applicable generally to the case of a 
woman’s succession by inheritance. 

In the recent case of Bhoobun Mohiin Banerjee v. 
Mtiddun Mohiin StngB the same rule has been held ap- 
plicable to the case of stridhana passing by inheritance 
to a female heir. That rule, it is true, occurs in a 
chapter of the Dayabhaga relating to succession to the 
property of a male owner, but the reasoning on which its 
extended application is based will be found in the 
following passage of the judgment of Mr. Justice Romesh 
Chunder Mitter : ** The chapter in question, it is true, 

mainly deals with rules of succession to properties left by 
a deceased male owner, but the paragraph referred to 
above appears to me to lay down a rule applicable gen- 
erally to succession by women, whether to the properties 
of a man or to stridhana of a woman. If it were not so, 
there would be no provision in the Dayabhaga relating 
to succession to property inherited by a woman from a 
female ancestress who held it as stridhana, I do not 
think that this is probable. Having regard to this cir- 
cumstance, and having regard to the language of the 
paragraph in question, which is very general, it seems to 
me that the rule there laid down is also applicable to 
stridhana property inherited by a woman. 

^ Dayabhaga, Ch. XI, sec. II, * Cited in the Dayabhaga, Ch. 
30. 3 *- . • XI, sec. I, 56. 

* 1 Shome’s Law Reporter, 3. 
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Lttctuiut Further it seems to me also clear that the rule refer- 
r viii.i red to in the aforesaid paragraph is that laid down in 
para. 56 of section i, Chap. XL It has been said that 
the whole of the latter rule is not intended to be ex- 
tended to a woman’s succession by inheritance generally, 
but that part of it which provides that, after the death of 
a female heiress, the heirs of the last owner take the 
inheritance. 

If we adopt this limited construction we must then 
come to the conclusion that, according to the Dayabha- 
ga, there is no restriction to the powers of alienation of 
women succeeding by inheritance to the properties of a 
deceased male owner except in the case of a widow. It 
is too late now to contend for such a construction of the 
law as this. Repeated decisions have settled the ques- 
tion beyond the possibility of a doubt. It seems to me, 
therefore, clear that, by the paragraph in question, what 
is rendered applicable ‘ generally to the case of a 
woman’s succession by inheritance* is the whole of the 
rule laid down in para. 56 of section i of Ghap. XI of 
the Dayabhaga.”^ 

The Mitakshara, while it includes property inherited 
by a woman under the denomination of stridhana^ is 
silent as regards her power of alienation over ft There 
is a suggestion in Mr. Justice West’s judgment in Vijia- 
raitgam's case, that, according to the Jditakshara, a 
woman’s power of alienation over property inherited by 
her is subject to restrictions analogous to those imposed 
upon the power of a male owner as regards his ancestral 
property. That learned Judge observes ** Vijnanes^ 
wara, like all the Hindu lawyers, denounces the appro- 
priation of a woman’s property by her husband except 
in cases of great pressure, and by the other kinsmen 
under any circumstances. But he lays down no mle as 


^ This case has been followed in R., 17 Calc., ^r. 

Harid^yal Grish Chttnder, I. L. * 8 Bom., O. C. J., 264, 265. 
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to the extent of the worrian-s own power over the Lecti^re 
property. The natural conclusion would seem to be, * 

that he considered this already sufficiently provided for 
as to his immediate subject, inheritance, by other 
lawyers, and by the analog^ies to be drawn from his rules 
as to the estate of a male proprietor. Now, in Chap. I, 
section i, pi. 27, 28, it is laid dowm that a man is ‘ sub- 
ject to the control of his sons and the rest (of those 
interested) in regard to the immoveable estate, whether 
acquired by himself or inherited,” though he may make 
a gift or sale of it for the relief of family necessities or 
for pious purposes. It is clear, therefore, that a right 
of absolute disposal did not enter into Vijnaneswara's 
conception of the essentials of ownership. He admits 
(Mitakshara, Chap. II, section i, pi. 25) the genuine- 
ness and the authority of the text of Narada, which, 
with so many others, proclaims the dependence of 
women, which he says does not disqualify them for pro- 
prietorship.” 

This view of the law derives some support from the 
Viramitrodaya, which, upon the authority of Manu (IX, 

199) declares a w^oman’s incompetency to alienate her 
property without her husband's assent, unless such 
property be of some particular descriptions, such as the 
mudayika stridhana} But this rule can operate only 
during coverture. 

As regards the widow, it has been held by the Privy 
Council that, under the Mitakshara as well as under the 
Dayabhaga, her ownership over the estate inherited from 
her husband is of a qualified nature, and that the restric- 
tions on her power of alienation are inseparable from her 
estate.* The rights of other female heirs over property 
inherited from male relations are also subject to the .same 


' G. Sarkar, p. 224. samat Thakoor Dayhee v, Rai 

® See The Collector of Masuli- Balak Ram, 10 W. R. (1% C. ), 3 ; 
patam V, Cavaly Venkata Narain- Bbugwandeen Doobay v. Myna 
apah, 2 W. R. (P. C), ; Mus- , Base, 9 VV. R. (P. C.), 23. 
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Lfxtukr restrictions/ And considering the general policy of the 
« Mitakshara law, it may, 1 think, be safely affirmed, that 
the restraints on a woman’s power of alienation over 
inherited property under that law, are as much binding 
when such property is inherited from a female relation 
as when it is inherited from a male, and are as much 
binding during widowhood as they are during cover- 
ture. 

The law of Mithila does not differ from that of Benares 
on this point, except, in one respect, namely, that a dis- 
tinction is drawn between moveable and immoveable 
property, and the widow is declared to have absolute 
power over moveable property inherited from her hus- 
band/ The Vivada Chintamani expressly declares that 
the mother has no power of alienation over immoveable 
property inherited from the son/ 

The law of Southern India is in this respect similar to 
that of Benares. The Smriti Chandrika lays down the 
rule that a woman’s power is not independent over 
other sorts of property besides the saudaj^ika and 
moveables received from the husband.^ And the Madras 
High Court in one case^ has directly decided that the 
mother inheriting from her son takes like the widow a 
qualified estate without power of alienation. 

In Bombay the rights of a woman over her inherited 
property have been recognized to a much larger extent 
than in the other Presidencies. She has been held to 
possess absolute power of alienation over moveable pro- 


* The cases bearing upon this 
point have been considered in the 
judgments of the High Court in 
Chotay LaU v. Chunnoo Lalt (22 
W. R., 496). Since the alK)ve was 
written, the Privy Council has held 
in the case of Chotay Lali v. Chun- 
noo LaU (affirming the judgment of 
the High Court) that the estate 
which the daughter inherits from 


her father under the Mitakshara, is 
a restricted and a qualified one like 
that of the widow ; see 3 C. L. R., 
465. 

* Vivada Chintamani, Tagore’s 
translation, p. 262. 

• Ibid, 263. 

• Ch. IX, sec. II, 12. 

* P, Bachiraju V. Venkatappadu, 
2 Mad., 402. 
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perty inherited from her husband,^ and over all property, Lecture 
both moveable and immoveable, inherited from her , 
father or her brother.^ The widow’s power of alienating 
moveaWe property inherited from her husband has 
however been held to be limited to alienation in her life- 
time and not to extend to testamentary disposition of 
it so as to displace the right of inheritance by her 
husband’s heirs. See Gadadhar Bhat v. Chajtdrabhaga- 
bai^ I. L. R., \^ Bom., 690. The case of Pranjivandas 
Tulsidas v. Devakuvarbai may be taken as the leading 
case on the point In that case. Sir M. Sausse, C. J., 
observed : 

“On the whole, I think, the spirit and practice of 
Hindu law, as recognised in Western India, will be best 
construed by treating the widow as having uncontrolled 
power over the moveable estate, but as having nothing 

more than a life-use in the immoveable estate 

The widow, then, not having an absolute estate in the 
immoveable property, it remains to determine who are 
entitled to the absolute interest subject to the estate 
taken by her. In this case there are daughters. Now* 
according to all the authorities, the daughters take next 
after the widow. What then is the nature of the estate 
they take ? Here again there are differences of opinion, 
but, dealing with the question according to the three 
books I have mentioned, it appears to me that the 
daughters take an absolute estate. We find quoted in 
the Mayukha a passage from Manu; — ‘The son of a 
man is even as himself, and the daughter is equal to the 
son ; how then can any other inherit his property but a 
daughter, who is as it were himself.’ With reference to 
this point also I consulted the Shastris both here and at 
Puna, and enquired whether daughters could alienate 
any, and what, portion of the property inherited from a 

* Bechar Bhagvan v. Bai Laksh- 130. 
mi, I Bom.* 56 ; Pranjivandas Vinayak Anandrav v, Lakshmi 

Tulsidas z/. Devakuvarbai, 1 Bom., Bai, 1 Bom., 117. 
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LEcraRR fatfter who died separate. The answer was, that 
, daughters so obtaining property could alienate it at 
their will and pleasure, and in this the Shastris of both 
places agreed, both also referring to the above text in 
the Mayukha as their authority for that position. On 
reviewing all accessible authorities, I have come to the 
conclusion that daughters take the immoveable pro- 
perty absolutely from their father after their mother’s 
death.”^ 

The rule laid down in Devakuvarhai! s case was 
extended to the case of sisters inheriting from their 
brothers in Vinayak Anandrav v. Lakshmi Bai} on the 
authority of Nanda Pandita, who says: “ 1 he daughters 
of the father and other ancestors must be admitted, like 
the daughters of the man himself, and for the same 
reason.”^ 

But considering the general spirit of the Hindu law as 
laid down in the Mitakshara and the Mayukha, and bear- 
ingin mind the remarks of Mr. Justice West in Vijinran- 
gam's case (8 Bom., O. C. 264, 265), already quoted, 
the correctness of the rule that female heirs have 
absolute power of alienation over property inherited by 
them, seems to be open to question. It has however 
been laid down by repeated decisions of the Bombay 
High Court that females inheriting in their family of 
birth, such as the daughter and the sister, take absolute- 
ly, but those inheriting in their family of marriage, such 
as the widow and the daughter-in-law, take a limited 
interest. See Bhagiralhi Bai v. Kalmnjirav, I. L. R., 
If Bom., 285; Gadadhar Bhat v. Chandrahhagabaiy 
I. L. R., 17 Bom., 690 ; Tuljaram v. Mathuradas^ I. L. R., 
5 Bom , 662 ; Rindahai v. Avacharya, I. L. R., 15 Bom., 
206. 

Share on parti- Hindu law IS not very clear regarding the rights 

of a woman over the share obtained by her on partition. 

^ I Bom., 133, 134. * See Colebrootee’$ Note xo 

^ I Bom., 117. Mitakshara, Ch II, sec. V, 5. 
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Jagannatha, as you have already seen,' gives two oprpo- 
site views of the law, apparently assenting to both. 
The argument in favour of the view that a woman has 
absolute right over such share, is based upon the ground 
that it may be regarded as a gift from the sons. But, on 
the other hand, it is said that “ being received in right 
of the relation of a wife to her husband, it is justly 
considered as similar to connected property, or luealtk 
devolving on heirs in right of affinity ; ” ^ so that a woman 
can have no greater rights over it than over the property 
of her husband which devolves on her by inheritance. 
The latter seems to be the more correct view ; for, as 
has been pointed out by Sir Francis Macnaghten,*"* the 
share on partition can hardly be regarded as a gift from 
the sons, when a woman has a right to obtain such 
share even against the wish of her sons, whenever there 
is a partition among them. 

Not only is a woman entitled to enjoy what is given 
by her husband, but she is also entitled to claim from 
his heirs property promised to her by her husband. On 
this subject Katyayana declares : 

“ What has been promised to a woman by her husband, 
as her exclusive property, must be delivered by her 
sons, provided she remain with the family of her 
husband, but not if she live in the family of her father.*'^ 
So Devala : “ Property promised by a husband to his 
wife must be paid by his sons just as his debts.” ® 

The author of the Viramitrodaya, in commenting on 
this text of Devala, observes: “Since the expression 
‘just as his debts ’ is used, the word ‘sons* includes 
‘grandsons* and ‘ great-grandsons.' ** 


^ Lecture VII, ante^ p. 305. 

* Colebrooke’s Digest, Bk. V, 
Commentnry (Mad. ed., Vol. 

II, p. 251). 

* ConsideraHons on Hindu Law, 
43 * 


^ Colcbrooke’s Digest, Bk. V, 
483 ; Vivada Chintarnani (Tagore’s 
translation), p. 265 ; Sinriti Chan- 
drika, Gh. IX, sec. II, 25. 

* Viramitrodaya (G. Sarkar’s 
translation), p. 228. 
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Lectuke a woman is declared to be liable to forfeit her strU 
^ dkana for any violation of the duties of obedience and 
Rights of an fidelity to her lord. 

.woman over Thus Katyayana declares : “ But a wife who does 

sb LdhiULii. malicious acts injurious to her husband, who has no 
sense of shame, who destroys his effects, or who takes 
delight in being faithless to his bed, is held unworthy 
of separate property.”* 

This text of Katyayana has been cited in almost all 
the leading commentaries of the different schools. 

According to the Viramitrodaya “ the words ‘ is 
unworthy * mean that the separate property which 
she miiy have received shall be forcibly taken from 
her.”^ 

The author of the Vivada Chintamani takes the same 
view, observing with reference to this text, — “ This 
shows that the kindred should demand the peculiar 
property from such a woman.”® The Mayukha^ seems 
to interpret the text as meaning thi.s, that a wicked wife 
should not receive any stridhana. 

But the Smriti Chandrika® gives the text a different 
interpretation, which greatly softens the rigour of the 
rule. It explains the word ‘ unworthy ' to mean ‘ un- 
worthy to alienate at will;* so that, according to this 
authority, an unchaste or a disobedient wife does not 
forfeit her stridhana altogether, but forfeits only the 
right to alienate it at pleasure. 

Of the Bengal authorities, Raghunandana*^ and Jagan- 
natha ^ cite the text of Katyayana ; and the latter 
quotes apparently with approbation the explanation 
given of it in the Vivada Chintamani, but the former 
gives no opinion on the point. 

^ Colebrooke’s Digest, Bk. V, • Ch. IX, sec. II, 24. 

484. • Dayatattwa (Golap Chandra 

* G. Sarkar’s translation, 226. Sastri’s translation), Ch. IX, fi. 

* Tagore’s translation, p. 266. ’ Colebrooke’s Digest, Bk. V, 

^ Ch. IV, sec. X, 12. 484. 
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You will observe that the rule laid down by Katya- 
yana is too vague to admit of its being enforced as a 
strict rule of law in every case. A woman is declared 
to be unworthy of stridhana not only if she is unchaste, 
but also if she is malicious or shameless or prodigal. 
This, though a very wholesome moral injunction, would 
hardly be fair as a rule of law. Jagannatha accord- 
ingly puts a narrow construction upon the text to 
remove its vagueness. He explains the words acts 
injurious to her husband ” to mean, “ the administering 
of poison or the like,” and the words “ destroys his 
effects” to mean “ incurs expenses for immoral purposes.” 

The rule, if meant to be a rule of forfeiture, would be 
open to objection also on another ground. It does not 
definitely state who the persons are that would become 
entitled to take a woman\s stridhana in the event of her 
becoming liable to forfeit it. 

Accordingly the rule has never been enforced by our 
Courts. In a case cited in Macnaghten’s Precedents of 
Hindu Law,^ an adulteress was declared entitled to her 
parents* gift of jewels. And in the recent case of 
Musainmat Ganga Jati v. Ghasita^ a F'ull Bench of the 
Allahabad High Court has put a very limited construc- 
tion upon the text of Katyayana. Mr. Justice Pearson 
says : “ As to the text which says that ‘ a woman who 
acts maliciously, and is shameless, and a destroyer of 
property, and addicted to immorality, is unworthy of 
wealth,* I have had occasion in another case to observe 
that it cannot, without violence, be construed to mean 
that she is to be deprived of property which has come 
into her possession, and there is reason to believe that 
the text refers only to property received by her from 
her husband.” And Oldfield, J., speaking of the same 
text, observes, that it “refers to a particular kind of 
property, that which the wife has given to her husband. 


Lrcturr 

Vlll. 


Ch. Ill, Cai.e vii. 


I. L. R., I All , 46. 
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i 

Lecture for ‘his use, or which she is entitled to receive from him 
on his taking another wife.” 

stridhana It may not be uninteresting to compare stridhana 
Jyo*rrrm’*s^pro-^ with woman’s property under other systems of law. 
perty under Under the Roman law, in early times, when marriage 

other systems. , . . « i • • i ^ 

Roman law. ^as entered into with the convmtio in manum^ the wife 

came entirely under the mantis or authority of the hus- 
band, and all her property became his. At a later 
period, when the conventio was abandoned, the wife’s 
property remained her own, and was disposable by her 
without the consent of her husband.^ 

DQi. With regard to the doSy or dowry, the law was differ- 

ent. The dos was, as Sir H. Maine says,^ “a contribu- 
tion by the wife’s family, or by the wife herself, intended 
to assist the husband in bearing the expenses of the 
conjugal household.” The dos of the wife belonged 
to the husband, and originally his rights over it were 
unrestricted. But gradually restrictions were imposed 
upon these rights, and at last the husband could neither 
mortgage nor sell the immoveable property forming 
part of the doSy even with the consent of the wife.* 

All the property of the wife not included in the 
dowry was called her paraphernay and was her abso- 
lute property, over which her husband had no con- 
trol* 

You will observe, therefore, that in marriage with the 
conventio in manuniy the wife could have no property 
resembling the stridhana. The dos may, in many 
respects, be said to resemble the adhyagni stridhana 
(called also yautnkoP\ but it differs from the yautuka 
stridhana in this that it was more completely under the 
dominion of the husband as regards its profits. It is 


* See Mackenzie's Roman Law, Note by Sandars. 

p. io 6 . ^ See Mackenzie’s Roman Law* 

* Early History of Institutions, p. 107 . 

p* 3*9- * See Dayabhaga, »Ch. IV, sec. 

* Institutes, Lib. II, Tit. VIII, II, 14 . 
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only the pampherna that may properly be compared Lkciurb 

with stridhana strictly and technically so called. ^ * 

By the Code Napoleon, the parties to a marriage are French 
declared competent to enter into any special agreement 
(provided it is not contrary to good morals) resp|;cting 
their property, or into a general agreement that they in- 
tend to be married either under the law of community or 
under the law of dowry. In the absence of any agree- 
ment, general or special, to the contrary, their pro- 
prietary rights are regulated by the law of community. 

By the law of community, all moveables belonging to 
the married parties on the day of marriage, or acquired 
subsequently during the marriage, as well as immove- 
ables acquired during marriage (otherwise than by title 
of succession or by gift in favour of only one of the 
parties) belong jointly to both ; but the husband alone 
administers such property, and he alone has the right 
of alienating it, though the consent of wife is necessary 
in certain cases. Property subject to the law of dowry 
resembles the dos of the Roman law. The husband 
alone has the management of it during the marriage ; 
but the immoveables forming part of such property 
cannot be alienated either by the husband or by the wife 
or by both conjointly, except where the alienation there- 
of is necessary in order to relieve either party from 
prison, or to provide sustenance for the family, or to 
serve some other like purpose.^ 

Independently of express contract, the French Code, 
therefore, does not allow a woman much independent 
power over her property during coverture. You will 
observe, however, that, like the Hindu law, it excludes 
from the husband’s dominion property obtained by the 
wife by gift, and that it goes a little further than that 
law, as it applies the same rule to all gifts whether from 
relations or from strangers. 


^ vCode Napoleon, Arts. 1387 — 1581. 
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By the English law as it stood previous to the passing 
of the Married Woman’s Property Acts generally speak- 
ing, all the property of the wife became vested in the 
hu.sband, who acquired absolute power of disposal over 
the qfiattels, and a limited power over the real estate ; 
and the only property over which she possessed inde- 
pendent and absolute power were paraphernalia, con- 
sisting of her bed, apparel, and personal ornaments 
suited to her degree, and property settled on her to her 
separate use.^ 

But the Married Woman’s Property Act (45 &46 Viet., 
Cap. 75) and the corresponding Indian Act (Act III, 
1874) provide that the wages and earnings of any 
married woman, acquired or gained by her in any 
employment, occupation, or trade, and also any money 
or other property acquired by her through the exercise 
of literary, artistic, or scientific skill, shall be deemed 
to be her separate property, over which she has absolute 
right These provisions are no doubt more equitable 
than the provisions of the Hindu law, which, while they 
make large concessions in favour of the proprietary 
rights of women, do not allow them any independent 
right over their acquisitions by labour and skill during 
coverture. 

Before concluding this lecture, I may call your atten- 
tion to the following observations of an eminent jurist,^ 
on the nature and origin of stridhana : — 

“ The settled property of a married woman, incapable 
of alienation by her husband, is well known to the 
Hindus under the name of stridhana. It is certainly 
a remarkable fact that the institution seems to have 
been developed among the Hindus at a period relative- 
ly much earlier than among the Romans. But instead 
of being matured and improved, as it was in the 
Western society, there is reason to think that in the 

* Sec Stephen’s Commentaries. ’ Maine in his Early History of 
Bk. Ill, Ch. II. Institutions, pp, 321-324. 
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East, under various influences, which may partly be Lbcture 
traced, it has gradually been reduced to dimensions and 
importance far inferior to those which at one time be- 
longed to it 

The definition of Stridhan or * woman’s prop^ty,’ 
given in one of the oldest and most authoritative of the 
Hindoo juridical treatises, the Mitakshara, is as follows : 

‘ That which is given (to the wife) by the father, the 
mother, the husband, or a brother, at the time of the 
wedding, before the nuptial fire. * Up to this point the 
doctrine has the concurrence of all the schools of Hin- 
doo law, but the compiler of the Mitakshara adds a 
proposition not found elsewhere : ‘ also property which 
she may have acquired by inheritance, purchase, parti- 
tion, seizure, or finding, is denominated by Manu and 
the others *Svoman’s property.”* (Mitakshara, xi, 2.) 

These words, attributed, you see, to the mythical legis- 
lator, Manu, have excited the most vehement controver- 
sies among later Brahminicai commentators, and have 
caused considerable perplexity to Anglo-Indian Judges, 
bound as they are to elicit consistent doctrine from the 
Hindoo legal texts, * All the property which a woman 
may have acquired by inheritance, purchase, partition, 
seizure, or finding* is a comprehensive description of all 
the forms of property as defined by the modes of 
acquisition, and, if all this be Stridhan, it follows that 
the ancient Hindoo law secured to married women, in 
theory at all events, an even greater degree of pro- 
prietary independence than that given to them by the 
modern English Married Woman’s Property Act. No 
doubt there is much difficulty in understanding this. 

I think, however, 

that if we extend our examination to other bodies of 
Aryan custom, we may partly understand the amplitude 
which the Mitakshara, one of the most archaic of Hin- 
doo compendia, assigns to the Stridhan. A full enquiry 
would take rne much beyond the limits which I have 
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pioposcd to myself in this I.ecture, but its results 
would shortl}' be these. Among the Aryan communities, 
as a whole, we find the earliest traces of the separate 
property of women in the widely diffused ancient 
institution known as the Bride- Price. Part of this price 
which was paid by the bridegroom either at the wed- 
ding or the day after it,, went to the bride’s father as 
compensation for the patriarchal or family authority 
which was transferred to the husband, but another part 
went to the bride herself, and was very generally 
enjoyed by her separately, and kept apart from her 
husband’s property. It further appears that, under a 
certain number of Aryan customs, the proprietary rights 
of other kinds, which women slowly acquired, were 
assimilated to their rights in their portion of the 
Bride-Pricc, probably as being the only existing type 
of woman’s property.” 
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SUCCESSION TO STRIDHANA ACCORDING TO THE BENAREiS 
SCHOOL. 

Nature of the Hindu law of succession — Order of succession to stridhana 
different from that in the case of a man's property— Order of succession 
to stridhami different in the different schools — Order of succession to 
stridhana according to the Benares school — Daughters — Competition 
between daughters married and unmarried — provided and unprovided — 
Unchastity no disqualification for inheriting — Insanity and other 

grounds of exclusion from inheritance how far applicable to succession 
to stridhana — Succession by survivorship among daughters — Daughter's 
daughters— Daughter’s sons— Daughter’s adopted son— Sons— Adopted 
son — Grandsons — Order of succession to the stridhana of a woman dying 
without issue — Wlien the woman w'as married in one of the first four 
forms — Husband — His sapindas — The order in which they inherit — 
When the woman was married in one of tlie disapproved forms — 'rbo 
mother, the father, and their sapindas — Their order of succession — Siilka 
or woman’s fee — Heirs to the property of a maiden — Order of succession 
according to the Virarnilrodaya. 


I NOW come to the last head of our subject, — namely, 
succession to stridhana. In the Hindu law, the order 
of succession is partly given by direct enumeration of 
heirs, and is partly left to be deduced from certain 
general rules. Most of the Rishis, such as Apastamba,^ 
Baudhayana,^ Gautama,^ Vasistha,* and Manu,^ speci- 
fically mention only the several kinds of sons among a 
man's heirs, and leave the order of succession after sons 
to be determined by the general rule that the inheri- 


* Prasna II, Patala VI, Kanda 
14 ; I W. and B., 307. 

® Prasna 1 , Adhyaya V, 2, 3 ; i 
W. and B., 313. • 


•Adhyaya XXVIII, iS; i W- 
and B,, 323. 

• Ch. XVII. 29 ; I W. and B., 
IX, 18S-187, 
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I 

Lecture IX. Unce belongs to the nearest person allied by funeral 
oblation {sapinda and sakiilya), or by libation of water 
{samanodaka). 

In the institutes of Vishnu* and Yajnavalkya^ a more 
full enumeration of heirs is given, but even that is far 
from being complete. 

Whether we take the case of succession to ordinary 
property, or that of succession to stridhana^ the enumera- 
tion of heirs, so far as it is given, is in neither case the 
same according to every sage ; nor are the general rules 
referred to above sufficiently definite and clear in their 
terms to admit of their ready application in practice ; 
and it is owing to these circumstances that the Hindu 
law of inheritance becomes such a difficult subject. 

Hindu commentators have, it is true, tried to reconcile 
discrepant texts, and to work out an order of succession 
by the application of the rules referred to above ; but 
they have left the work only half done. The only 
treatise which gives a tolerably complete table of suc- 
cession, is the comparatively recent work of Srikrishna 
Tarkalankar, I mean his Dayakrama Sangraha, 

Order of suc^ The law of succcssion applicable to stridhana differs 

succession applicable to the property 
from that in of a male; and Hindu commentators have sometimes 
inansproixMty. assigned a most fanciful reason for this difference. 

Thus Vijnaneswara says “The woman’s property goes 
to her daughters, because portions of her abound in her 
female children ; and the father’s estate goes to his sons, 
because portions of him abound in his male children ” 

The true reason is perhaps to be found in the natural 
desire to make a sort of equitable distribution of the 
effects of the parents among children male and female. 
For a variety of reasons, some of which are not peculiar 
to the Hindu law, the sons exclusively take the property 
of their father ; and as a sort of compensation for this, 

* XVII, 4 -12 ; I \V. and B., * H, 135, 136. 

34 »» J42 • Mirakshara, Ch. I, sec. Ill, 10. 



DAUGHTERS. 


341 


as it were, the daughters are allowed preference in tlfe Lkcturr IX. 
order of succession to their mother*s estate. * ^ 

The different schools of Hindu law differ from one Succession to 
another on the subject of succession tosiridhana perhaps different in the 
more widely than they do on any other subject : and fcSs.* 
it would therefore be necessary to consider the law of 
succession to stridhana separately for each school. 

I begin with the law of the Benares school as expound- order of slic- 
ed in the Mitakshara. That treatise lays down a very accord^ 

simple order of succession to stridhana. which is based “'S Bc- 
Upon the text of Yajnavalkya, explained now and then Mitakshara. 
by verses of Manu, Gautama and Narada. 

From the text of Yajnavalkya, — “ The daughters Diughtcrs. 
share the residue of their mother’s property after pay- 
ment of her debts ; and the male issue succeed in their 
default/’^ — the rule is deduced that on the death of a 
woman, her daughters take her property in the first in- 
stance.2 

In the case of competition between married and Competition 

maiden daughters, the latter succeed in the first instance, daughters 

and it is only on failure of them that the married unniarfied”^ 

daughters take the inheritance. Among these last, provided and 
® .11 unprovided, 

again, in the case of competition between daughters who 

are provided and tho.se who arc unprovided, the latter 
take the estate first ; and it is only in their default that 
the daughters who are provided succeed. This rule is 
deduced from the following text of Gautama,^ — “ A 
woman’s property goes to her daughters unmarried 
or unprovided.” And the word ‘ unprovided’ is inter- 
preted by Vijnaneswara to mean ‘ indigent’ or ‘ child- 
less.’* 

The above rule may require some explanation. In 
the first place, the question may arise whether a 

' II, 117. * XXVIII, 21 - see i W. and B., 

* Mitakshara, Ch. II, sec, XI, 320. 

13. • * Mitakshara, Ch. I, sec. XI, 

13 - 
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LKctuRfc IX. lietrothed daughter is to be deemed ‘ unmarried* within 
1 the meaning of the rule. The word used in Gautama’s 
text is the word " apratta* This word, according to 
Jimutavahana, means unbetrothed ; so that, under the 
Bengal law, so far as this text applies, the unbetrothed 
daughter alone succeeds in the first instance.^ But 
Vijnaneswara takes it to mean unmarried ; and as he 
makes no distinction between betrothed and unbetrothed 
daughters, they may, I apprehend, be taken to be equally 
entitled to their mother’s sindhana under the law of 
Benares. 

In the second place, though the rule that unprovided 
daughters have precedence over those that are provided 
may be a very reasonable and equitable one, yet its 
practical application is not always easy. The word 
‘unprovided,’ as you have seen, means either poor or 
childless. Now as regards the relative claims of rich 
daughters having children and childless poor daughters, 
there is little difficulty, the former not being ‘unprovided ' 
in any sense of the word, and the latter being ‘unprovid- 
ed’ in every sense. But as regards the relative claims of 
childless rich daughters and poor daughters having 
children, the law is not equally clear. But I think 
Vijnaneswaia’s meaning is, that the rich daughters, 
whether they have children or not, should all be excluded 
by the indigent daughters, whether they are childless 
or have children. And I presume that the childless 
daughters would be preferred to those having issue only 
when the competitors are not poor, and their means 
and circumstances arc equal. In the case of daughters 
who are poor in different degrees, no hard-and-fast rule 
can be laid down ; but a Court of Justice should look 
to the circumstances of each case, and order distribution 
accordingly. 

* Dayabhaga, Ch. IV, sec. II, gooly z'. Surbo ^longola Debia, lo 
* 3 » 23, 25 ; see also Srcenalh Gan* VV. JR., 4SS, 
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In the case of Baku Bat v. Manchha the Bomb*ay LEicruRE IK* 
High Court said, — “ As amongst daughters, succession to • 
their father’s estate must be regulated by their com- 
parative endowment and non-endowment ; ” and they 
remanded the suit to the Court below to try whether 
the pecuniary ciroumstances of the two daughters, who 
were the parties to the appeal, were so far different as 
to give one of them a prior right of inheritance under 
the Hindu law as compared with the other, on the 
ground that she was an unprovided {nirdhana) daughter; 

Though this was a case of succession to the father’s 
estate, yet as that case is governed by the same text of 
Gautama,- the rule laid down by the Bombay High 
Court in their remand order would equally hold good 
in the case of succession to stridhana, 

I may add that, according to Apararka and the 
author of the Kalpataru, cited in the Viramitrodaya,* 
the word * unprovided’ in Gautama’s text means also 
‘unlucky’ or ‘widowed.’ 

The High Court of Bengal, in the case of Binode 
Koomaree Debee v. Ptirdhan Gopal Saheep observed : 

“ By the law of Benares preference is given to the 
maiden daughter ; failing her, the succession devolves 
on the married daughters who are indigent, to the 
exclusion of wealthy daughters, who succeed in default 
of indigent daughters. But no preference is given to a 
daughter vvho has or is likely to have male issue over a 
daughter who is barren or a childless widow.” 

We might go further and say, that barren and child- 
less widowed daughters are actually preferred to those 
who have or are likely to have issue, when the means 
and circumstances of the competitors are equal. This 
preference of the childless daughter over one having 
issue, and the preference of daughters in general over 
sons in the line of succession, would show that the law 


1 2 Bom , 5. • 

* Mitakshara, Ch. II, sec. U, 4. 


• G, Sarkai’s traaslation, 231, 
' 2 W, R., 176. 
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Lkcturr IX. pf* succession to stridhana according to the Benares 
« 1 school at least, is based, not upon the doctrine of spiri- 

tual benefit, but upon the equitable principle of giving 
' to the female children (and in the first instance to such 

of them as are most in need) an exclusive right to 
their mother’s estate, as a compensation for their being 
excluded by the male children from inheriting their 
father’s estate. Even in the Bengal school, where the 
doctrine of spiritual benefit is carried to its utmost 
extent, Jagannatha in one place observes,^ “ that the 
advantages afforded are not principally considered in 
treating of separate property held by women.” 

Unchastity no The considerations just adverted to have, some bear- 
for'inhcSng" upon the question, whether unchastity bars a wo- 
stridhana, man’s right to inherit stridhana. That question was 
raised before the Allahabad High Court in the case of 
Musanimat Ganga Jati v. Ghasita? and it was held that 
unchastity will not disqualify a woman from inheriting 
the stridhana of her female relations. In that case, 
Oldfield, J., observed “It was argued before us that 
the right of succession to stridhana equally with the suc- 
cession to other property, is inseparable from the capa- 
city to confer benefits on the ancestors, and that this 
capacity is lost by reason of unchastity. It may be 
that the right of succession to stridhana is intimately 
connected with such a principle by the law current in 
Bengal, as would appear from the Dayabhaga, Dayakra- 
ma Sangraha, Vyavastha Darpana ; but it is also cer- 
tain that, even by that law, the right of succession to this 
kind of property does not rest exclusively on such a 
principle. This appears from the permitted succession 
of barren and widowed daughters, notwithstanding they 
confer no direct benefits through the medium of sons; 
and the note to ccccxcviii, Colebrooke’s Digest, vol, 2, 
page 612, gives the general opinion that the advantages 

* Colebrooke’s Digest, Bk. V, ■ I. L. R , i Alh, 46. 

498, commentary. a Ibid, 49, 50. 
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afforded are not principally considered in treating* of Lecture ix 
separate property held by women. Under the law of 
the Mitakshara this is still more the case, and through- 
out that work, and the commentators, no allusion is 
made to the principle of succession to stridhana resting 
on a capacity to benefit the ancestors by offering funer- 
al oblations. In Macnaghten’s Hindu Law it is stated 
— ‘ this description of property is not governed by the 
ordinary rules of inheritance : it is peculiar and distinct, 
and the succession to it varies according to circumstan- 
ces. * In fact a woman succeeds to stridhana rather by 
reason of consanguinity, and in order to afford her some 
provision. This is shown to be so from the fact that 
those persons who are worst provided for, or least capa- 
ble of providing for themselves, are the first in the order 
of heirs. The argument must, therefore, I think, be 
dismissed, which rests the exclusion from inheritance 
on the incapacity to confer benefits on the deceased. 

Nor does the fact that the unchaste widow is excluded 
from inheriting her husband's separate estate afford any 
argument in the case before us, as the widow's exclusion 
rests on express texts and with reference to grounds 
inapplicable to the case of a woman's succession to the 
stridhana of her female relations ; and the same may be 
said of the rule which imposes chastity as a condition 
on the claim of dependent female members of a family 
to be supported from the estate in the hands of the male 
members." 

Touching the argument based upon the text of 
Narada (Mitakshara, Ch. II, sec. X, 3 ) that a person 
addicted to vice does not inherit, Turner, Offg. C. J., 
said ‘‘ No doubt this rule is cited and treated as 
well established by the author of the Mitakshara, 
but for many years it has not been enforced in our 
Courts." 


* I. L. R., I All., 47, 48. 
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Lecture IX. Though unchastity is no bar to a woman^s right to 
insnnityand inherit stndhana the question may arise how far insani- 
of blindness, and the other grounds of exclusion from 
frominhori' inheritance would hold good in the case of succession 
to to stridhana. After citing the following text of Yajna- 
valkya,’ — An impotent person, an outcast and his issue, 
one lame, a madman, an idiot, a blind man, and a per- 
son afflicted with an incurable disease, as well as others 
(similarly disqualified) must be maintained ; excluding 
them, however, from participation — and a text of 
Manu,® — “ Impotent persons and outcasts are excluded 
from a share of the heritage ; and so are persons born 
blind and deaf, as well as madmen, idiots, the dumb, and 
those who have lost a sense for a limb) — Vijnanes- 
wara adds the following among other comments : ‘‘The 
masculine gender is not here used restrictively in speak- 
ing of an outcast and the rest. It must be therefore 
understood that the wife, the daughter, the mother or 
any other female being disqualified for any of the 
defects which have been specified, is likewise excluded 
from participation.’^^ 

From this it is clear that, according to Vijnaneswara, 
the grounds of disqualification specified above bar the 
right of a female heir just as much as that of a male. 
The question whether the disabilities which exclude 
male heirs would affect the heritable rights of females, 
was raised before the High Court of Bombay in acase^ 
in which dumbness was the disqualification alleged ; 
and upon the authority of the above passage of the 
Mitakshara, the Court felt bound to answer it in the 
affirmative. But the point remains to be settled 
whether the above rule of exclusion is applicable to the 
case of succession to stridhana. The passage of the 
Mitakshara quoted above has immediate reference only 

* II, 140. * Vallabhram Shivanarayan v. 

* IX, 201. Bai Hariganga, 4 Bom., A. C, J., 

* Mitakshara, Ch. II, sec. X, 8 . 135 . 
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to the case of succession to the property of a male ; hnd Lecture ix. 
it may be said that, as exclusion on some of the grounds , ^ 

therein referred to, such as blindness and lameness, is 
obviously a hardship, the rule laid down in the above • 

passage ought not to be extended to the case of succes- 
sion to slridhana, in the absence of any express provi- 
sion showing that it is applicable to such a case. But, 
on the other hand, it should be borne in mind that the 
rule of exclusion from inheritance as laid down by the 
sages and explained by commentators, is quite general 
in its terms, and that the hardship attending its opera- 
tion is not altogether unmitigated. On this point Sir 
T. Strange has well observed,^ — At first sight, it ap- 
pears harsh to divest of their heritable rights, not only 
idiots and madmen, but the deaf, the dumb, and the 
blind, the lame and the impotent ; and certainly dis- 
qualification, in this respect, is extended, by the law 
in question, beyond what takes place in our own, or 
other codes ; but when it is considered liow unfitted 
these in general are for the ordinary intercourse of the 
world, and that they are, by the same law, anxiously 
secured in a maintenance for life, chargeable upon those 
who replace them as heirs, the severity of the enact- 
ment is not only in some degree abated, but it even 
admits of comparison with our own institutions.’* 

Where several daughters jointly inherit their mother’s Succession 
stridhana, it has been held by the High Court of Madras ihip 
that, upon the death of any one of them, her share 
would pass to the surviving co-heirs.^ Though this rule 
may be in accordance with the law of the Dravida 
school, its correctness under the Mitakshara law is open 
to question. Succession by survivorship is recognized 
by Vijnaneswara only in the case of joint male copar- 
ceners. Moreover, the property which a daughter in- 

* I Strange, 152. in Venkatarama v, Bhujunga, 

® Sengamalifthaminal v. Valayn- I. L. R., 19 Mad., 107. 
da Mudali, 3 Mad., 317, followed 
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Lecture IX. hervts from her mother becomes her stridhana according 
^ to the Mitakshara, as you have seen in a former lecture. 
It is therefore difficult to see how, in the absence of any 
^ express provision to the contrary, such inherited pro- 

perty of the daughter can pass on her death to any 
person other than the heir to her stridhana^ 

Daughter s On failure of daughters, the succession devolves on 

daughters. ^ 

daughter’s daughters.^ 

This preference of the female issue of daughters over 
their male issue is probably based upon the same equi- 
table considerations as those upon which the daughters 
of the deceased are preferred to her sons. Manu recog- 
nizes the claims of daughter’s daughters when he says,^ 
— Even to the daughters of those daughters something 
should be given as may be fit from the assets of their 
maternal grandmother on the score of natural affection.” 
The state of society which could tolerate the succession 
of daughter’s daughters must have been considerably in 
advance of that primitive state in which females had 
been declared altogether incompetent to inherit. But 
the succession of the daughter’s daughter, it must be 
owned, has been deduced by Vijnaneswara from a forced 
construction of the text on which it is meant to be 
based. That text runs thus : — 

“The property of a childless woman married in one 
of the four forms of marriage denominated the Brahma^ 
&c., belongs to her husband ; if she have issue, it goes 
to daughters ; and in the other forms of marriage, it 
goes to her father.”® 

“In this place, by the term ‘daughters,’” says 
Vijnaneswara,* “ grand-daughters are signified ; for the 
immediate female descendants are expressly mentioned 
in a preceding passage, — ‘ the daughters share the re- 
sidue of their mother’s property, after payment of her 


' Mitakshara, Ch. II, see. XI, * Yajnavalkya, II, 145. 

15. * Mitakshara, Chr II, sec. XI, 

* IX. 193. 12. 
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debts.’ As it is not for us to go behind an authori- Lkcture.IX. 
tative commentary like the Mitakshara, 1 need not ^ 
pause to consider the correctness of Vijnaneswara’s 
interpretation ; but I shall only add that his rule has , 

not been accepted by the Bengal lawyers, according to 
whom the daughter’s daughter has no place in the order 
of succession. 

If there be several grand-daughters, children of differ- 
ent mothers, they take per stirpes through their mothers, 
an 1 not per capita? This rule is deduced by Vijnancs- 
wara from the text of Gautama,* — “ or the partition 
may be according to the mothers.” 

If there be daughters as well as daughter’s daughters, 
these latter, according to Manu,** are entitled to some- 
thing out of affection ; but this rule seems to be a mere 
moral injunction. 

In default of daughter's daughters, daughter’s sons Daughter's 
succeed. 

Yajnavalkya’s text containing no provision regarding 
the rights of daughter’s sons, Vijnaneswara deduces the 
above rule from the following text of Narada; — “Let 
daughters divide their mother’s wealth, or on failure of 
daughters, their male issue.”^ 

There is no express provision in the Mitakshara as to 
whether the daughters’ sons take their grandmother’s 
stridhana per stirpes or per capita. But as the above text 
of Gautama is quite general in its terms, and is in fact 
cited in the Smriti Chandrika® as authority for the pro- 
position that daughters* sons take as daughters* daughters, 
the correct rule seems to be that they take per stirpes. 

The question may arise, whether a daughter’s adopted Daughter’s 
son can inherit the stridhana of his maternal grand- 
mother by adoption ; and if so, what would be the extent 

^ Y.-ijuavalkya, II, 117. * IX, 193. 

* Mitakshara, Ch. II, sec, XI, * XIII, 2; Mitakshara, Ch. II, 

16. » sec XI, 18. 

> XXVIII, 14. • Ch. IX, sec. Ill, 25. 
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Lecture IX. of »his share when there are also legitimate sons of 
daughters. Some of the reasons presently to he noticed 
“ ’ as supporting the right of a woman’s adopted son to 

inherit her stridhana are no doubt applicable to the 
present case, and may be urged in favour of the daughter’s 
adopted son. But considering that the law of succes- 
sion to stridhana is based mainly upon grounds of 
natural love and affection, and upon a principle of 
equitable distribution, and considering that the daughter’s 
son excludes the son of the deceased herself, it would, I 
think, be unreasonable to hold, in the absence of any 
express authority to that effect, that an adopted son of 
a daughter is entitled to succeed in the same way as her 
legitimate son, 13ut I must say this with some diffidence, 
as there is no authority one w^ay or the other bearing 
upon the point. As my answer to the first part of the 
above question is in the negative, it becomes unneces- 
sary to consider the latter part of it. 

On failure of grandsons by daughters, sons take the 
property.^ 

This rule is easily deduced from the text of Yajna- 
valkya^ already cited : “ The daughter’s share the residue 
of their mother’s property after payment of her debts ; 
and the [male] issue succeed in their default.” But it 
is not equally easy to reconcile this rule, and the text 
upon which it is based, with the texts of other sages on 
the same subject. And hence, the question as to the 
relative positions of the son and the daughter in the 
order of succession to stridhana has been one on which 
not only do the different schools, and notably those of 
Benares and Bengal, differ most widely, but the two 
leading authorities of the Benares school itself, I mean 
the Mitakshara and the Viramitrodaya, present most 
marked points of difference. The principal text upon 
the interpretation of which the difference between the 
Dayabhaga and the Mitakshara on the present subject 

' Mitakshara, Ch. II, sec. XI, 19, * II, 117. 
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tnky be said to be based, is the following text V)f Lrcture ix. 
Manu *} — . , 

“ When the mother is dead, let all the uterine brothers 
and the uterine sisters equally divide the maternal estate.” 

A literal translation of the text without any transposition 
of words would stand thus : — “ When the mother is 
dead, let all the uterine brothers equally divide the 
maternal estate, and so let the uterine sisters do.” The 
language of this text is no doubt ambiguous, and it has 
accordingly been explained in different ways by different 
commentators, each supporting his view by reference to 
certain grammatical rules of construction. Vijnanes- 
wara's interpretation of the text, which agrees with the 
latter rendering, and is in accordance with his doctrine 
that the daughters are the first to inherit their mother’s 
stridhana is here subjoined in full in his own words — 

“ * All the uterine brothers should divide tlie maternal 
estate equally ; and so should sisters by the same 
mother.* Such is the construction : and the meaning is, 

* not that brothers and sisters share together,* for reci- 
procation is not indicated, since the abridged form of 
the conjunctive compound has not been employed : but 
the conjunctive particle {cha) is here very properly used 
with reference to the person making the partition ; as 
in the example, Devadatta practises agriculture, and so 
does Yajnadatta. 

Equally * is specified to forbid the allotment of de- 
ductions [ to the eldest and so forth ].” 

Jimutavahana,^ on the contrary, adopts the former 
rendering as correct, and he supports his view by citing 

* Milakshara, Cb. II, sec. XI, 

20 , 21. See note to the same l>y 
Colebrooke for an explanation of 
the rules of grammar referred to in 
the above passage. 

* Dayabhaga, Ch. IV, sec. II, 

I-S. 


1 IX, 192. 

The text in the original runs 
thus ; — 

^fpiRrt w w 

I 

u 



352 SUCCESSION TO STRIDHANA— BENARES SCHOOL. 


Lecturk IX. Other texts declaratory of the joint succession of sons 
, and daughters, amongst which he considers the follow- 
ing text of Devala^ to be conclusive in his favour : — “ A 
woman’s property is common to her sons and unmar- 
ried daughters, when she is dead ; but, if she leave no 
issue, her husband shall take it, her mother, her brother 
or her father,” 

As regards the law of the Benares school, however, 
it is needless to consider whether Jimutavahana’s inter- 
pretation is the correct one. Vijnaneswara is the author- 
itative expounder of that law; and whether his doctrine 
be a correct deduction from the Rishi texts or not, it 
must be accepted as correct by the followers of that 
school. 

Adopted son. Is a woman’s adopted son entitled to inherit her 
stridhana ; and if so, can he take the estate jointly with a 
son of the body, and what would be the extent of his 
share in that case? There is no express provision in 
the Hindu law, as far as I have been able to ascertain, 
bearing directly on these questions. On the one hand 
it may be said that it is the ‘ male issue * {amvayd)^ by 
which term must be understood ‘ male issue of the body, 
that succeed according to Yajnavalkya’s text; that 
though the adopted son is declared to have the same 
rights as the son of the body, for certain pur poses, ^ yet, 
succession to the adoptive mother's stridhana is nowhere 
specified as one of those purposes ; and that, as a rule, 
adoption is more an act of the husband than of the wife, 
so that the adopted son is more a son of the former 
than of the latter. But on the other hand it should be 
borne in mind that the Dattaka Mimansa, the highest 
authority in die Benares school in matters of adoption, 
lays down the doctrine that by the husband*s “ mere act 
of adoption, the filiation of the adopted, as son of the 
wife, is complete in the same manner as her property, 

* Dayabha, Ch. IV, sec. II, 6. VI; anr] Sutherland’s Synopsis 

’ See Dattaka Mimansa, sec. Head Fourth. 
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in any other thing accepted by the husband so that Lecture 
an adopted son is in law as much a son of the adopter’s , 
wife as of the adopter himself. Moreover, the ancestors 
of the adoptive mother are declared by the same author- 
ity to be the maternal ancestors of the adopted son.* 

The point is not wholly untouched by direct authority. 

On the one hand, there is a case decided by the Bom- 
bay Sudder Court, in which a son adopted by a widow 
with her husband’s permission was held not entitled to 
inherit her property.® But, on the other hand, the case 
of Teencoowree Chatte.rjee v. Dinonath Banerjee^ decided 
by the Bengal High Court, distinctly lays down the 
opposite rule. In that case, though the reported judg- 
ment shows a slight misapprehension touching the com- 
petency of the adopted son to perform the adoptive 
maternal grandfather’s sraddha^ the point under consid- 
eration is decided in favour of the adopted son by a pro- 
cess of reasoning which, as far as it goes, is not open 
to any objection. The Court there observed ; '' On 

the first point we think there is no doubt that an adopt- 
ed son has all the rights and privileges of a son born. 

He is the son of the father and of the mother, and suc- 
ceeds to the paternal property, and also to the stridkana 
of his adoptive mother, in the absence of daughters, 
as a son born would do. In support of his argument, 
the pleader for the plaintiff quoted the texts noted in 
the margin,® showing the status of an adopted son, and 


* Dattaka Mimansa, sec, I, 22. 

* Dattaka Mimansa, sec. VI, 
50. See also Sham Kuar v. Gya 
Din, I. L. R., I All , 235 ; 1 W, ami 
B., 207 ; Pudma Koeri v. Court 
of Wards, I. L. R., 8 Calc., 302; 
Kalikamal Mazumdar v, Uma San* 
kar Maitra, I. L. R., 10 Calc., 232, 

® 2 Bom. S A. R., 178, cited 
in Norton’s Lee ding Cases on 
Hindu Law, Part I, p. lOi. See 
B, ML 


also Sree Narain Rai Bhya Jha, 
2 Sel. Rep., 34 (newed.), (Bengal). 
This last case was, however, one 
under the peculiar law and usage of 
Mithila. 

- 3 VV. R., 49. 

* These references are: — Suther- 
land’s Dattaka Chandrika, Synop- 
sis, p. 219; Dayakravna Sangr.aha, 
sec. V ; Dayabhaga ; Macnagluen’s 
Hindu Law, Vol. I, pp. 39, 40. 
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Lfxturr IX. ui^^ed that he had in all respects equal rights with the 
son born. Against this argument the learned counsel 
quoted the case reported at page 128, Select Reports, 
Volume III, Gunga My a, appellant, in which it was 
ruled that a son adopted by a woman, on whom her 
father's estate had devolved, would not be entitled to 
such estate on his adopting mother’s death, but such 
estate would go to her father’s heirs. We are not now 
disposed to differ from, or call in question the correct- 
ness of, that opinion, though in fact it was a mere obitcTy 
for the question of the status of an adopted son was not 
then before the Court, but it arose from a supposed case 
put b}' the second Judge. We think it inapplicable to 
the present case. The question put to the pundit relat- 
ed to property which had descended to a woman from 
her father, not as stridhana but in the ordinary course 
of inheritance ; and it may be, as explained to us by 
Baboo Kishen Kishore, that the reason why the adopted 
son is excluded from the succession in such cases, is 
that he is adopted into his adoptive father’s family, and 
not into his mother’s family, and cannot perform the 
skrad of his maternal grandfather, though he can per- 
form that of his adoptive mother 

“ It has also been asked by the learned counsel for 
the respondent, whether a son, adopted by one wife, 
would be looked upon as the son of a co-wife and 
succeed to her property. Though this question does 
not arise, we may point out that the Hindu law 
of inheritance provides even for this case, and men- 
tions the son of a contemporary wife among the 
heirs of a woman entitled to succeed to her stri- 
dhajia!' 

If a legitimate .son is born subsequent to the adoption 
of a son, then, following the rule in the case of succes- 
sion to the father’s estate, it may be said that they would 
both be entitled to their mother’s sindhanfL^ the adopted 
son taking a third part of the share of a son of the 
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body.^ But I ought to tell you that the point is nojt Lrcm kk ix 
touched by any authority in the shape of text or of pre- • ^ 

cedent, and that there are also arguments against the 
recognition of the adopted son’s right in such cases 

The rule about shares is based upon a text of 
Vasistha,® which declares, “ When a son has been adopt- 
ed, if a legitimate son be afterwards born, the given 
son shares a fourth p »rt.” 

The meaning of this text is by no means clear, and 
it is not therefore easy to say what would be the correct 
rule deducible from it. The text may have any one of 
four different meanings : — 

I. — It may mean that the adopted son is to take an 
absolute fourth part of the estate. This would, however, 
be obviously unjust, as the legitimate sons, if numerous, 
would in that case each receive a share less than that of 
the adopted son. This meaning has not accordingly 
been accepted by any authority. 

II. — It may mean that the adopted son should take 
a fourth part of what he would have taken had he 
been a legitimate son. Thus, supposing there to be 
only one legitimate son, the adopted son would take 
one-fourth of one-half, or an eighth. This construction 
would reduce the share of the adopted son very much. 

But this is supposed to be the meaning of the text accord- 
ing to Nanda Pandit.^ 

III. — It may mean that the share of the adopted son 
is to be one-fourth of that of a legitimate son. Thus, 
supposing thereto be an adopted son and only one legiti- 
mate son, their shares would be one-fifth and four-fifths 

' Mit.nkshara, Ch.I,st;c. XI, 24; XV, 8. 

DaltJikn Mimansa. 40, X, I ; ® See Datlaka Minjausa, sec. V, 

Sullierkuurs Note XXII ; see also 40; Suiherlaiurs Note XXII ; and 
Ayyavu Mtippanar ik Niladatchi also Cununiroe Raghn’oanund Das 
Annual, i Mad., 45 ; i \V. and 11 , v. Sadhuchurn Dass ( 3 C. L. R., 

4^; Macna^jbten's Principles of 540)in which a fimilnr interpiot.i- 
Plindii Law, 70. lion seems lo have keen adopted. 
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Lecture IX. re.<pectively. This meaning has been adopted in Madras 
^ , and Bombay^ 

IV. — Or it may mean that the share of the adopted 
son should be one-third of that of a legitimate son. 
According to this meaning, when there is only one 
legitimate son, the adopted son would really take one- 
fourth of the estate, as provided by the text, and the 
legitimate son, the remaining three-fourths ; and this 
probably is the case contemplated by the text. This 
interpretation is the one that has been adopted by 
Macnaghteir as the correct interpretation of the text 
according to the Benares school. 

A further question remains to be considered. An 
adopted son may become affiliated to a woman either by 
being taken in adoption by her husband in association 
with her ; or by being taken by the husband alone, 
the child nevertheless becoming a child of the wife 
according to the reason stated in the Dattaka Mimansa 
in the passage'^ quoted above ; or by being taken by 
the husband in association with another wife, the child 
still becoming affiliated to the unassociated wife by 
the text of Manu,^— “If among several wives of the 
same husband one bring forth a male child, Manu has 
declared them all by means of that son to be mothers 
of male issue.” In the first two cases, the adopted son 
would of course be regarded as a son of the woman. 
But in the last ca.se the question arises whether the 
adopted son is to be regarded as a son of the woman 
herself, or merely as the son of a co-wife. 

The observations of the High Court in their judgment 
in the case of Teencowree Chatterjeev,DinonathBamrjee^ 
which I have quoted above, would go to show that a son 
adopted by the husband of a woman in association with 

* See Ayyavu Muppanar v. Hindu Law, p. 70, 

Niladatchi Ammal, 1 Mad., 45 ; I * Sec. I, 22. 

W. and I?., 43. • IX, 183. 

'* Macnaghten’s Piinciples of * 3 W. R., 49. 
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another wife, should be regarded not as her son, tut Lkcturr TX. 
only as the son of a rival wife, for purposes of succession • * 

to stridhana. 

Suppose that a woman adopts a son in conjunction • 

with her husband, becomes a widow, remarries, and then 
dies ; will the adopted son be still entitled to inherit her 
stridhaua ? The point is not provided for in the Widow 
Marriage Act, and the Hindu law docs not, I think, 
contemplate such a case at all. Of course there would 
be no difficulty if the son were a legitimate son of the 
woman by her former husband. But seeing that the 
husband’s adopted son becomes a son of the wife merely 
by reason of her relation to the husband, and seeing 
that such relation is wholly severed by the widow’s 
remarriage, it is not easy to see how an adopted son of 
her former husband can still have the right to inherit 
her stridhana. But perhaps it would not be safe to 
hazard any opinion upon such a point 

From the use of the word ‘ uterine’ in the text of 
Manu (IX, 192) quoted above, it follows that children 
of rival wives are excluded from participation in their 
step-mother’s stridhana. To this rule Vijnaneswara 
notices an exception (which he deduces from another 
text of Manu),^ namely, that the daughter of a rival 
wife of a superior class is entitled to take the property 
of a childless woman.'^ But as marriage in a differ- 
ent caste or class is prohibited in the present age, this 
exception must be taken to have become obsolete 
now. 

In default of sons, grandsons inherit their paternal Gi:indsyns. 
grandmother’s siridhana. This rule is based by Vijuancs - 
wara upon the following process of reasoning: — “On 
failure of sons,” says he, ^ “grandsons inherit their pater- 
nal grandmother’s wealth. For Gautama* says, — ‘ They 


» IX, 198. 

’ Mitakshara,* Ch. II, sec. XI, 
22, 23. , 


• Hid, 2 ,(. 

* xn, 32 . 
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IX. vyhb share the inheritance must pay the debts and the 
grandsons are bound to discharge the debts of their 
paternal grandmother, for the text expresses, ‘ Debts 
must be paid by sons and son's sons.' 

Grandsons by different sons inherit per stripes and not 
per capita. There is no express provision in the Mitak- 
shara on this point, but the Smriti Chandrika^ lays 
down the rule just stated. 

Touching the question, whether a son's adopted son is 
entitled to inherit his adoptive paternal grandmother’s 
stridhanay and if so, what is the extent of his share when 
there are grandsons by birth as well, there is no provision 
to be found in the Mitakshara. But considering that 
the adopted son is regarded as having all the rights of 
a son born as regards succession in the adopter's family,® 
there seems to be no reason why he should not succeed 
to the stridhana of his paternal grandmother by adop- 
tion. The extent of his share in this case will, by 
analogy, be the same as that in the case of his succeed- 
ing to his paternal grandfather's estate. Now, with 
reference to this last mentioned case, there is a passage 
in the Diittaka Chandrika (perhaps inadvertently omitted 
in Sutherland's translation) which runs thus — “And 
in the event of the existence of another son of the 
proprietor, the grandson by adoption, whose father is 
dead, is entitled to the share proper for a dattaka^ 
That is, if the proprietor has a son, and an adopted son 
of a deceased son, the latter would not take his adoptive 
father's share, but would get only the share which his 
adoptive father would have taken had he been an 
adopted son of the proprietor. This rule, though laid 
down in a treatise which is chiefly followed in Bengal 


^ Yajnavalkya, II, 50. See Bharat Chant]ra Siromani’s 

Ch. IX, sec. in, 25. edition, p. The passage c)Ught 

* Sutherland’s Synopsis, Head to have occurred in Sutherland’s 
FouUh ; Mitakshara, Ch. I, sec. translation, sec. V* 24. See also 
XI, 30, 31. Vyavnstha Barp.ma, p. 974, note. 
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has been applied to cases governed by the Mitakshai;,a Lecture IX. 
law.^ * 

If a woman die ** without issue,” that is (as explained Order of sue- 
by Vijnaneswara),^ leaving no daughter, nor daughter’ S stf idha»ii of 
daughter, nor daughter’s son, nor son, nor son’s son, her 
kinsmen, namely her husband and the rest, take her 
property. This rule is deduced from the text of Yajna- 
valkya,’"* — “ Her kinsmen take it (her property ) if she 
die without issue.” 

At this point, that is on failure of heirs down to a wo- 
man’s son’s son, the order of succession ceases to be uni- 
form, and begins to vary with the form of her marriage ; 
there being one order of succession to her stridhana if 
her marriage took place in one of the four superior 
forms, namely', the Brahviiiy the Datva^ the Arsha and 
the Prajapatya ; and a different order, if her marriage 
took place in one of the inferior or remaining four forms."* 

In the former case, the liQrs are the husband and his 
kinsmen ; and in the latter, they are the parents and 
their kinsmen. This rule is based upon the following 
text of Yajnavalkya — 

“ The property of a childless woman, married in one 
of the four forms denominated Brahma^ &c., goes to her 
husband ; but if she leave progeny, it will go to her 
(daughter’s) daughter’s : and in other forms of marriage 
(as the Asura, &c.) it goes to her father (and mother on 
failure of her own issue).” 

To this text, Vijnaneswara adds the following com- 
mentary® : — 

“ Of a woman dying without issue, as before stated, 
and who had become a wife by any of the four modes of 
marriage denominated Brahma^ Daiva, ArsAa, and Pra^ 

^ See Canutif'oe Raghubanund ^ .Sec Champat Shiba, I. L. R.. 

Das V. Sadhuchurn D<is, 3 C. L. R., 8 All. 393. 

534- n, 145. 

® Mitakshara,*Ch. II, sec. XI, 9. ® Milakshara, Ch. II, sec. XI, 

* II, 144. n. 
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' Lecture \%.jaj^(kya, the property, as before described, belongs in the 
, first place to her husband. On failure of him, it goes 
to his nearest snpindas. But, in the other forms of mar- 
« riage called Asura^ Gandharba, Rakskasa^ and Paisacha^ 

the property of a childless woman goes to her parents^ 
that is, to her father and mother. The succession de- 
volves first (and the reason has been before explained) 
on the mother, who is virtually exhibited (first) in the 
elliptical phrase pitfiganii^ implying * goes {gachhati) to 
both parents {pitaraii), that is, to the mother and to the 
father.* On failure of them, their next of kin take the 
succession.” 

Neither the text nor the commentary gives the order 
of succession in detail. 

In the one class of cases (namely, those in which the 
marriage was in one of the approved forms) the husband 
is the first heir, and on failure of him, his nearest saphi- 
das come next ; and in the^ other class of cases, the 
mother comes first, then the father, and then their next 
of kin. But who are successively the next of kin in 
cither case, or, in other words, what is the order of near- 
ness among kindred, the author of the Mitakshara does 
not at all explain. 

One thing, however, seems clear, namely, that the 
word sapinda in the foregoing passage is used in the 
sense assigned to it in the Acharadhyaya of the Mitak- 
shara.^ It means a sagotra sapinda or any ancestor 
within the seventh degree as well as any male descend” 
ant within the seventh degree of any such ancestor ; 
and also a bhinnagotra sapinda or hand/m. 

When the wo First take the case in which the proprietress was mar- 
ri*ed ilf ^**^'‘*^ forms. The heirs are the 

fornv *^The ^ husbaiid and his sapindas in order of proximity, 
husband- His In the absence of any provision in the Mitakshara for 
oSeTtn widch Order of proximity among the hus- 

they inhent. band’s saptndas, we turn to the Viramitrociaya, a work 


^ See ante^ p. 57, 
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of high authority in the Benares school. But that wo^rk ] 
docs not help us much. The order of succession as 
given there is different from that in the Mitakshara, as 
far as there are express provisions in both ; and where 
the express enumeration of heirs in the latter treatise 
stops, the Viramitrodaya docs not carry it much further- 
Nor does it simply follow out Vijnaneswara^s general 
rule by specifying the order of proximity among the 
husband’s sapindas^ but it gives the order in a different 
way upon the authority of a text of Brihaspati not refer- 
red to in the Mitakshara. That text runs thus : — 

“ The mother’s sister, the maternal uncle’s wife, the 
paternal uncle’s wife, the father’s sister, the mother-in- 
law, and the wife of an elder brother, are pronounced to 
be similar to mothers. If they leave no legit mate off- 
spring of the body, no stepson, nor a daughter’s son, 
nor their son, then the sister’s son and the rest shall take 
their property.”^ 

You will observe that the order of succession here in- 
dicated differs from that according to Vijnaneswara, in 
omitting to assign any place to the husband or the par- 
ents, and in giving promiscuously the sapindas of the 
husband and those of the parents, without noticing the 
distinction in the devolution of property depending upon 
the form of marriage of the proprietress. 

After citing the above text of Brihaspati, and enu- 
merating the heirs down to the son and son’s son, Mitra- 
misra observes “On failure of these (the inheritance 
devolves) on the stepson, his sons and grandsons, be- 
cause, under such circumstances, these offer the funeral 
oblations, and pay the debts, and because it has been 
ordained in this manner in the above text of Manu (IX, 

1B3). 

“ Then, on failure of these, though sapindas, such as a 
father-in-law, may be living, the sister’s son and the rest 


CTURK IX. 


* See 2 W. and B , 99; G. Sarkar, 243. * IbUU 
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I.KCTURE IX. have a right to inherit, according to the scale of their near- 
r • ness mentioned in the text of Rrihaspati, the property 
of their mother's sister and the rest, by virtue of that 
' special text (of Brihaspatij which cannot have any other 

application.” 

This order of succession is no doubt in accordance 
with the text of Rrihaspati. And there is this additional 
argument in its favour, that is the same as that given 
in the Vyavahara Mayukha (Ch. IV, sec. X, 30) and 
the Smriti Chandrika (Ch. IX, sec. Ill, 36). liut being 
in conflict with that indicated by Vijnaneswara, it cannot 
be accepted as law in the Renarcs school, which recog- 
nizes the authority of the Vi rami trod ay a only when it 
is not contradicted by the superior authority of the 
Mitakshara. 

It would be useless to refer to the Bengal authorities 
for elucidation of the point. It is true that they carry 
the enumeration of heirs much further than the Mitak- 
shara, Rut considering that the founder of the Bengal 
school controverts almost every doctrine of the Mitak- 
•shara on the present subject,^ he would not, I think, be 
a safe guide for clearing anything that is obscure in that 
work. 

According to Kamalakara,- the ‘ nearness’ of sapindas 
in the abovt* rule of Vijnaneswara is to be determined by 
the rule given in the Mitakshara for the devolution of the 
property of a male owner dying without male issue. So 
that the heirs of a woman after her husband would be 
her husband’s widow, his daughter, his daughter’s son, 
that is. her rival wife, step-daughter, step -daughter’s son ; 


* See Dayabluga, Ch. IV, secs, 
n and III. 

• See Vivadataiulava, chapter on 
the Distribution oi Stridhana. 

This is what Kamalakara says on 
this point in one place : — 

“ In default of the husband, the 
daughter, sons, and daughter's sons 


of the rival wife, and in their de- 
fault, the mother in-law, the father- 
in-law, the husband’s brother, his 
sons, and other next of kin of the 
husband (succeed) according to the 
text. ‘ The wife, and the daugh- 
ters also, &c.' This is the opinion 
of Vijnaneswara and Apararka.” 
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then the husband's mother, next his father, and so dn.^ Lecwre rx. 

And as the son and the grandson of the husband, that . ^ 

is, the stepson and the step-grandson of the woman, are 
undoubtedly the nearest sapindas of the husband, these ■ 
two ought, consistently with the above view, to come i 
next after the husband, and before the heirs just named. 

“ This opinion,” observe Messrs, West and Biihler,^ 

“ seems to be based on the consideration that, as the 
sapindas inherit only through the husband, they virtually 
succeed to property coming from him, and that conse- 
quently they must inherit in the order prescribed for the 
succession to a male’s estate.” 

“Against this,” continue the same learned authors, “it 
may be urged, that the word ‘ pratyasanna,’ ‘ nearest,’ if 
employed in regard to persons generally, has the sense 
of ‘nearest by relationship ; and that the list of heirs to 
a man without male descendants, is not made solely 
with regard to nearness by relationship, since, for in- 
stance, it places the daughter’s son before the parents 
and the brothers, though he is further removed than the 
former, and not nearer related than the latter. 

“ It is, therefore, perhaps more advisable to take the 
word ‘ pratyasanna ’ in its first sense, and to assume that 
Vijnaneswara really intends ‘ nearne-s by relationship ’ 
to be the principle regulating the succession of sapindas. 

“ If this interpretation is accepted, the heirs of child- 
less widows in the first instance would be those kinsmen 
related to the husband in the first degree, i.e., rival wives 
of the deceased, their offspring, and the husband’s 
parents, all inheriting together; next, the kinsmen 
related to the husbmd in the second degree, as the 
husband’s brothers, deceased’s stepchildren’s children, 

&c., and so on, to the sixth degree inclusive.” 

In this conflict of authority, it is not easy to say which 
view is correct. But Katualakara’s opinion is entitled 

^ See MiUkshara, Ch. II, secs. * i. W. and B.., 213. 

i-vr. 
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to be followed as authority in the Benares school/ when 
it is not in conflict with that of any higher authority ; 
and in the present instance, the rule based upon his 
opinion has the further recommendation of being simple, 
as it makes the order of succession to siridhana corre- 
spond, after a certain point, to that applicable to a man's 
property. It may also be urged that if this were not 
Vijnaneswara’s meaning, and if he had not referred to 
this known order of succession after the husband, he 
would in all probability have expressed himself more 
explicitly. 

Accepting then Karaalakara's interpretation of Vijna- 
neswara’s rule, the successive heirs after the husband 
would be, the stepson, the step-grandson, the rival wife, 
the step-daughter, her son, the husband’s mother, his 
father, his brothers, their sons, and the husband’s other 
gotfaja sapmdas and bandhus in the order in which they 
inherit his property.^ 

7"his view has been accepted as correct by the Bombay 
High Court in Gojahai v. Shrimant Shahajirao^ I. L. R., 
17 Bom., 1 14, in which the step-grandson was held to 
be entitled to a woman’s siridhana in preference to a 
co-widow or to the husband’s brother’s son. 

Next take the case in which the marriage of the pro- 
prietress took place according to one of the four disap- 
proved forms, namely the Asura^ Gandharba^ Rakshasa^ 
and Paisacha. The heirs to her siridhana are in succes- 
sion her mother, her father, and their nearest kinsmen. 

Following the above mode of determining nearness 
among kinsmen, the successive heirs after the father 
would be, the brother, his son, the stepmother, the sister, 
her son, the father’s mother, the father’s father, the 
paternal uncle, his son, and the father's gotraja sapindas 


^ See I Moricy, Introduction, 
ccxxi. 

* See iftitakshara, Ch. II, secs. 
V and VI ; Omrit Koomarce Dabee 


V. Lukhee Narain Chuckerbulty, 10 

W. R. (F. B. ), 76; Gridhari Lall 
Roy V. The Government of Bengal, 
10 W. R. (P. C.), 31. 
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and bandhus in the same order in which they wotild lfctuuk IX 
succeed to his property. ^ ^ 

The questions relating to the succession of the sama- 
nodakasy or distant gotrajaSy will be considered in the 
next lecture, under the head of succession according to 
the Maharashtra school. 

The above order of succession is not applicable to a Suika, or 
woman^s fee or gratuity that is (as defined by 

Vijnaneswara^) the wealth ‘for the receipt of which the 
woman was given in marriage.* “ For that goes,’* says 
Vijnaneswara, “ to brothers of the whole blood conform- 
ably with the text of Gautama : ‘ The sister’s fee 

belongs to the uterine brothers ; after [the death of] 
the mother.* *’ ^ The foregoing version of Gautama’s 
text, which places the brothers after the mother, is, 
we are told by Colebrooke,^ according to the inter- 
pretation given by the Subodhini and certain other 
authorities. But the text would also bear another in- 
terpretation, according to which it would be rendered 
thus : — 

“ The sister’s fee belongs to the uterine brothers ; after 
(them) it goes to the mother.”^ This is the sense in 
which the text is understood concurrently in the Vira- 
mitrodya,'** the Smriti Chandrika,^ and the Dayabhaga 
and Ci^en in the Mitakshara, it would appear from the 
context, that it is understood in the same sense ; for the 
uterine brothers are mentioned as the first among the 
heirs. 

It remains only to say a few words about the devolution Heirs to the 
of the property of a maiden. If she die after betrothal, 
the bridegroom is to get back the gifts presented by 


^ Mitakshara, Ch. II, sec. XI, 

6 . 

“Mitakshara, Ch. II, sec. XI, 
14; Gautama, XXVIII, 23. 

" Mitakshara, *Ch. II, sec. XI, 14, 
note. 


* The text in the original runs 
thus : — 

* G. Sarkar, 242, 

•Ch. IX, sec. Ill, 32, 33. 

» Ch. IV, sec. HI. 27, 28. 
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Lkcuuk. him, after paying the charges on both sides.^ To the 
other property of an affianced girl, and to all the property 
of an unbetrothed maiden, the heirs are her uterine 
brothers, her mother, her father in succession.^ This 
rule is based upon a text quoted from Baudhayana. 

Orficr of sue- I shall concludc this lecture with a brief summary of 
the order of succession according to the Virarnitrodaya. 
\ii:inmr(>riaya. vvoik IS Only a sccond rate authority in the 

Benares school, being entitled to be followed wliere the 
Mitakshara is silent or ambiguous, but not where it 
contains any express provision to the contrary. On 
the present subject, as the two works diflFer, the pro- 
visions of the Virarnitrodaya are of very little practical 
value. 

Touching the relative claims of sons and daughters 
to the estate of their deceased mother, Mitramisra 
adopts a sort of middle course between the Mitakshara 
and the Dayabhaga. While the former gives the 
daughters preference over the sons in all cases, and the 
latter limits such preference to the case of nuptial gifts 
{yautuka siridhana) and gifts receive 1 from the father, 
and allows equal participation among sons and maiden 
daughters in all other cases, the Virarnitrodaya, upon 
the authority of Manu (IX, 195, 131) and Gautama 
» (XXVIII, 21), admits the exclusive right of daughters 
over all kinds of slridhana^ except the gift subsequent 
{anwadheya^ and the affectionate gift of the husband 
(^pritidatta)^ which are declared to be subject to equal 
division among sons and daughters ; and it declares 
that yautiika to the unmarried daughters alone.^ 
This result is arrived at after a lengthy discussion, much 
of which is practically unprofitable. I shall have to 
say more on this point in the next lecture, when con- 
sidering the devolution of stridhnna according to the 
Mayukha and the Srnriti Chandnka 

' MitaSara, Cli. II, sec. XI, 29. * See 2 \V. antm. , 89 ; ( j. Sar* 

“ MiUkshnra, Ch. II, sec. XI, 30. kar, 237, 
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The text of Yajnavalkya, which declares that ;he LiicjuRic IX 
order of succession to a childless woman’s estate 
depends upon the form of the woman’s marriage, is 
interpreted in the Viramitrodaya in a sense slightly 
different from that adopted in the Mitakshara ; and this 
difference of interpretation is the result of Mitramisra’s 
attempt to reconcile the text of Yajnavalkya with that 
of Manu (IX, 196, 197). According to Mitramisra, the 
property of a childless woman married in any of the 
first five (not four) forms of marriage, namely the Brah- 
ma^ the Daivay^\\Q, Ars/ia, the Prajapatya^ and the Gandh- 
arba^ goes to her husband and his relations, and the 
succession of the parents and their relations is limited 
to the case in which the woman was married in one of 
the remaining three forms.^ 

The order of succession among the relations of the 
husband and among those of the parents is not very 
definitely stated; and, as far as it goes, it is based 
mainly upon the text of Brahaspati cited above. 

^ Sco \V. aii i U , 9; ; G. Sarknr, 240. 
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SUCCESSION TO STRIDHANA ACCORDING TO THE MAHARASII- 
TRA, DRAVIDA AND MITTHLA SCHOOLS. 

The Maharashtra school— Comparative weight of authority of the Mitaksliara 
and the Miiyukha-— Succession of childrcn—Four different cases of this— 
Ftnf, as reganhs the ajnviuiJieya and the hnsband’.s gifts —.Vvwr/, as 
regards iha yautuka—Thini, as regards other kinds of stridhana techni- 
cally so called— as regards woman's properly other than sin- 
dhana technically so called — Heirs to a childless woman— As regards her 
itridkitna proper— Husband and p.arents— Other relations— On some 
unsettled (jucstions concerning them — Are the husband’s samanodakas 
entitled to inherit a woman’s property — Wliether paternal kinsmen suc- 
ceed on failure of husband’s relations— Ortler of succession to woman's 
prof)crty other th.an stridhana proper— Wealth given by kindred — iiulka 
— Succe.ssion to the property of a maiden— Devolution of stridhana 
according to the Dravida school— Parasara Madhavya— Smriti Chandrika 
— Succe.ssion of children — Succession to the stridhana of a cliildless 
woman— The Succession to the property of dancing- women— Suc- 

cession to stridhana according to the Mithila school — Succe.ssion of 
descendants — Other heirs— Woman’s fee — Succession to a maiden’s prop- 
erty — Kritrimix son, 

I HAVE in the preceding lecture given you the order 
of succession to stridhana according to the Benares 
school ; and I shall here give you the order according 
to each of the three cognate schools— the Maharashtra, 
the Dravida, and the Mithila, reserving the considera- 
tion of the law of the Bengal school on the present 
subject for the next lecture. 

I begin with the Maharashtra school. Here, in addi- 
tion to the Mitakshara, the Vyavahara Mayukha of 
Nilkantha is recognized as a work of authority. As the 
Mayukha, as you will presently see, does not agree with 
the Mitakshara on the law of succession to stridhana} 

^ See Jankibai Sundra, I. L R,, 14 Bom., 626. 
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the first question that arises is, which of the two worlds •Lecture X 
should be followed when they differ. This question * • 

was raised before the High Court of Bombay in the case 
of Krishnaji Vyanktesh v. Pandurang} and the Court 
in delivering judgment observed : — “ The present case 
turns on the comparative authority on questions of 
inheritance in the Southern Maratha Country of the 
Mitakshara and Vyavahara Mayukha. Their relative 
weight has been estimated in Vol. I, West and Biihler, 
Introduction i, ii, so far as an opinion could be gather- 
ed frjm the numerous responses with which the editors 
of that work had to deal, as delivered officially by the 
Shastris of the Courts, and from the oral statements of 
persons learned in the Hindu law of this Presidency. 

The first place is, on such authority, assigned 

to the Mitakshara, only a subordinate, though still an 

important one, to the Mayukha In cases of 

direct conflict between the two authorities, there can be 
no doubt, after these expressions of opinion, that pre- 
ference should, in general, be given to the Mitakshara 
doctrine, although where the Mayukha’s gloss may not 
seem easily reconcilable with the text, its construction is 
to be received, if not absolutely contradictory to the 
‘ supreme authority. ’ 

“ It is true that that doctrine has, in some instances, 
been broken in upon in Guzerat, by an adoption of the 
different views propounded in the Mayukha; and in the 
island of Bombay, where a large and intelligent part of 
the population has been furnished by Guzerat, the May- 
ukha may perhaps rank as the foremost authority. 

This is the utmost that can be deduced from the 
language attributed to the Chief Justice in the report of 
Vijiarangam' s case!' 

Though, therefore, the law on the subject of succes- 
sion to stridhana as laid by Vijnaneswara is the lav.' for 


B, HL 


^12 Bom., 65. 


24 
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Lecture Vhe Bombay school in the majority of cases, yet, as the 
< T Mayukha may serve to supplement the rules of the 
Mitakshara where they are incomplete, and as it has 
independent authority in Guzerat and the island of 
Bombay,^ I shall briefly state the substance of its provi 
sioiis on the same subject. 

Succession of Nilkantha, like Mitramisra, maintains that Vijnanes- 
wara’s rule, that the maiden and the married daughter 
in succession inherit their mother’s stridhana to the 
exclusion of her sons, is subject to certain exceptions. 
These, according to him, are two in number, namely, one, 
in the case of the gift subsequent {amvadheyd) and the 
affectionate gifts received from the husband {pritidattd)^ 
which go to the sons and daughters jointly; and another 
(not noticed in the Viramitrodaya), in the case of 
woman’s property of any description other than those 
specified in the texts of sages, that is, property obtained 
by partition and the like, which goes to the sons alone.’^ 
And the nuptial gift (^yautuka)^ which goes to the maiden 
daughter alone, perhaps also forms a distinct class. 

Four different With regard to the succession of lineal descendants 
cities of tins. Mayukha, the different kinds of 

stridhana may, therefore, be classed as follows : — 

I. — The atrwadheya stridhaJia^ or gift received after 
marriage from the husband’s family ; and the pritidatta 
stridhayia, or property given by the husband through 
affection. 

II. — yautuka, or nuptial gifts. 

III. — The other descriptions of stridhana (besides 
those mentioned above under classes I and II) which 
are specifically enumerated in the texts of the sages 
(the su/ka, or perquisite, excepted), — namely, wealth 
given by relations other than the husband, and wealth 
received on supersession {adkivedanikd). 

^ Seu Hhagiralbi Uai v. Kahunji- Bom., 626. 
lat). I. L. f\., II Bom., 294, 295; * See Vyavvihara Mayukha, Ch. 

lankibai v. Stiiulia, I. L. R., 14 IV, sec. X, 13 — 18, 24 — 26. 
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IV. — Property acquired by a woman by partitio4i .Lecture X. 
and the like, that is woman’s property of all descriptions * * 

other than those that are technically called stridhana, 
and are specifically named in the texts of the sages. 

With regard to class I, Nilkantha cites^ the following as re- 
text of Manu — ** What she received after marriage 
from the family of her husband, and what her affection- the 

, , , . « t 1 . . . . husbands 

ate lord may have given her, shall be inherited, even gifts, 
if she die in his lifetime, by her children and from 
this text, he deduces the rule, that stridhana coming 
under this class is inherited by the sons who share it 
with unmarried daughters, and, in default of these last, 
with married daughters.^ On failure of sons as well as 
daughters, if there be son's sons as well as daughter’s 
children, the latter would, it seems, be entitled to in- 
herit in preference to the former.* But the order of suc- 
cession among grandchildren is not clearly stated. On 
failure of daughter’s children, son’s sons become heirs. 

The rule of succession applicable to class II {yautuka second, as 
property) is deduced from a text of Manu,^ which 
says that “ property given to the mother on her marriage 
is inherited by the unmarried daughters and yautuka 
is explained to mean property received by a woman 
“ at the time of marriage or other (ceremony) whilst 
seated together with her husband,” the word being 
derived (rom yuta^ ‘joined together.’® 

The heirs to the yautuka property of a woman in 
default of maiden daughters, are not clearly mentioned 
in the Mayukha. It may, therefore, be contended that 
Vijnaneswara’s general rule should be followed, and 
that the married daughters and their issue should 
successively be the next heirs. 

1 Vyavahara Mayukha, Ch. IV, * Ibid^ 20. 
sec. X, 13. » IX, 131. 

• Manu, IX, 195. * Vyavahara Mayukha, Ch. IV, 

* Vyavahara Mayftkha, Ch. IV, sec. X, -7. 
sec. X, 15, 
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In regard to class III, Nilkantha admits the correct- 
ness of Vijnanesvvara’s rules so that the order of 
succession to such property according to the Mayukha 
is the same as the order laid down in the Mitakshara. 

StridJuina coming under class IV comprehends all 
those descriptions of woman’s property which Vijnanes- 
wara^ includes under the suppletory term adya (and 
the rest, in Yajnavalkya’s text.^ Such property goes 
to the sons and other heirs even though there be 
daughters. This rule of succession is deduced from 
the following text of Yajnavalkya* — 

“ Let sons divide equally both the effects and the 
debts, after (the demise of) their two parents/’ — which, 
according to Nilkantha, relates to what is acquired by 
the act of partition and the like.^ 

For the purposes of succession, a childless woman’s 
property is divided by Nilkantha into two sorts — first, 
the parihhasika stridhana or that which is technically 
called stridhana comprising the abovementioned classes 
I to III ; and, secondly, the apanbhasika stridhana^ 
or that which does not come under the first mentioned 
description, and which forms class IV in the above 
classification. 

For the first of these two descriptions of woman’s 
property, Nilkantha, like Vijnaneswara, gives a twoTold 
order of succession depending upon the form of the 
woman’s marriage,® and he bases his rule upon the 
same text of Yajnavalkya^ that is followed in the 
Mitakshara on this subject. But the Mayukha, like 
the Viramitrodaya,® differs from the Mitak.shara in 
construing this text, and holds that the husband and 
Jiis kinsmen are the heirs when the marriage of the 

^ Vyavahara Mayukha, Ch, IV, * Vyavahara Mayukha, Ch. IV, 
sec. X. iS. sec. X, 26. 

“ Mitakshara, Ch. II, sec. XI, « Ibid, 28, 29. 

I, 2. 7 n, 145. 

* H, 14 5. 8 See 2 Wi^ and B., 95 ; H 

‘ H. 117. Sarkar, 240. 
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woman took place in the Brahma form, or in any of tht •t.KCTtjRre x. 
other four unblamed forms, that is, the Daiva, the • • 

A rsha, the Prajapatya, and the Gandharba ; and that 
the parents and their kinsmen succeed if the marriage 
took place in any of the remaining forms, — the Astira, 
the Rakskasa, and the Paisacha. 

On failure of the husband of a deceased woman, if Other icia- 
she was married according to an approved form, or of 
the parents, if she was married in an unapproved form, 
the heirs to her strtdhana are successively — her sister’s 
son, her husband’s sister’s son, her husband’s brother’s 
son, her brother’s son, her son-in-law, and her husband’s 
younger brother, according to the following text of 
Brihaspati : — “ The mother’s sister, the maternal uncle’s 
wife, the paternal uncle’s wife, the father’s sister, the 
mother-in-law, and the wife of an elder brother, are 
pronounced similar to mothers. If they leave no son 
born in lawful wedlock, nor daughter’s son, nor his son, 
then the sisStcr’s son and the rest shall take their pro- 
perty.”^ Herein also, you will observe, the Mayukha 
agrees with the Viramitrodaya. 

Nothing is expressly said in the Mayukha as to 
whether these heirs succeed in the order in which 
Brishaspati’s text suggests their enumeration. Jimuta- 
vahana^ and Srikrishna,^ it is true, declare that Brihas- 
pati’s text only shews that the persons therein mentioned 
are heirs, but that the text does not indicate their order 
of succession ; but in the absence of any similar declara- 
tion by Nilkantha, it is not easy to come to any other 
conclusion than this, that, according to the Mayukha, 
the text of Brihaspati indicates the order in which the 
heirs therein referred to are entitled to succeed. 

After these, the next heirs are the nearest kinsmen of 
the woman in her husband’s family, if she was married 

* Vyavahara Mayukha, Ch. IV, 36. 
sec. X, 30. • • Dayakrama Sangraha, Ch. 11 , 

Dayabhag.1, Cb. IV, sec. Ill, sec. VT, 2. 
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Lecture x.^ !>. an approved form ; and her nearest kinsmen in her 
, father's family in other cases} But in what way this 
nearness is to be determined, has not been clearly ex- 
plained by Nilkantha. The following rather obscure 
passage^ contains all that our author has said on the 
subject : — 

“In the one case, if there be no husband, then the 
nearest to her in his {tat) own family takes it ; and in 
the other case, if her father do not exist, the nearest to 
her in her father’s family succeeds (for the law that), 

‘ To the nearest sapinda^ the inheritance next belongs,’ 
as declared by Manu,^ denotes, that the right of inherit- 
ing her wealth is derived even from nearness of kin to 
the deceased (female) under discussion — and though the 
Mitakshara holds, ‘that on failure of the husband it 
goes to his (tat) nearest kinsmen (sapinda) allied by 
funeral oblations,’ and, ‘ on failure of the father, then 
to his (tat) nearest sapindad ; yet from the context it 
may be demonstrated, that her nearest relations are his 
nearest relations, and (the pronoun tat being used in 
the common gender) it allows of our expounding the 
passage ‘ those nearest to him, through her, in his own 
family ; ’ for the expressions are of similar import.” 

Therefore, the remarks I have made in the last lecture 
in connection with the succession of the husband’s and 
the father’s kinsmen under the Mitakshara, are generally 
applicable to their succession under the Mayukha, with 
only this difference, that, among the husband’s and the 
father’s kinsmen, those enumerated in the above text of 
Brihaspati take the places assigned to them in that text.'*^ 
Touching the succession of distant kinsmen, Messrs. 
West and BUhler observe, — “ The sapindas have been 

^ Vyavahara Mayukha, Ch. IV, order of succession of the husband’s 
sec. X, 28. and the father’s kinsmen, see the 

^ elaborate judgment of Telang, J., in 

^ IX, 187, Gojabai v. Shtimant, 1 . L. K., 17 

^ Upon the question as to the Bom., 114. 
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divided into sa^oim or gotrq/aSyle.y those belonging to LEcmi^R X. 
same family as the husband, bearing the same name ; ^ ^ 

and bhinnagotras^ i.e., those belonging to a different 
family ; and the former, as a body, have been placed 
before the latter. The opinion that the sagottas inherit 
before the bhinnugotras^ seems to have been held by 
most of the Shastris also who wrote the following 
Vyavasthas, and is shared by the Law Officer who 
assisted in the compilation of the Digest. It is based 
on the principle which prevails in the case of a male s 
property, namely, that no property should be allowed to 
pass out of the family through inheritance, as long as a 
single member of the family survives.”^ 

I ought to add that, as the High Court of Bombay 
has held in the case of Lakshmi Bai v. Jayrani Harl^ 
that the wives of all gotraja sapindas and samanodalcas 
have rights of inheritance co-extensive with those of 
their husbands, these female relations of a woman’s 
husband are entitled to inherit her stridhana and have 
their places in the order of succession just after their 
respective husbands.^ But in some cases, as in that of 
the daughter-in-law, their position in the order of 
succession would evidently be somewhat different. 

The text of Yajnavalkya* — The property of a child- y, 

less woman married in the form denominated 
or in any of the other four unblamed modes of marriage, injj th. 
goes to her husband ; but if she leave progeny, it will 
go to her daughters ; and in other forms of marriage 
(as the Asura, &c.), it goes to her father, and mother, won.nn s i 
on failure of her own issue ^contains no mention of 
the kinsmen, either of the husband or of the fatlicr, 
as being among the heirs to a woman’s stridhana ; and 
it is only the exposition of that text by Vijnaneswara 

* I W. and B., 215. * See i W. and 13 ., 219, 22S, 

* 6 Bom., A. C. J., 152 ; see 231. 

also Lallubhai Mankuvarbai, ^ H* MS* 

1 . L. R., 2 Bom., 3S8. 
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Lfxture X. and Nilkantha that forms the basis of the law on the 

subject of succession of remote heirs. And as these 

* ' commentators do not enumerate any more distant heirs 

than the sapindas of the husband, or the next of kin 
of the father, the question might arise whether relations 
of the husband, not within the third degree (that is, not 
coming strictly within the denomination of sapindas^} 
can be regarded as heirs. Looking into the other 
commentaries, vve find that the enumeration in the 
Dayabhaga does not extend beyond the sapindas ; ® 
but Srikrishna, in his commentary on the Dayabhaga 
and also in his Dayakrama Sangrahea,^ enumerates the 
husband's sahidyas and samanodakas as well ; and 
Jagannatha also in his Digest* recognizes the rights of 
these remote kinsmen. The word sapinda^ moreover, is 
used in the Mitakshara and the Mayukha to mean any 
relation within the seventh degree of descent from any 
common ancestor, not more remote than the seventh, — 
that is a sapinda in the more limited sense, as well as a 
sakulya? The opinion of the Bombay Shastris is in 
favour of this interpretation and Steele, in his Law and 
Custom of Hindoo Castes,^ takes the same view. 
Therefore the husband's kinsmen within the seventh 
degree of descent from any of his ancestors within the 
seventh degree, are heirs to a woman's property accord- 
ing to the Mitakshara and the Mayukha. 

The only point which remains unsettled is, whether 
the samanodakas of a woman’s husband are also her 
heirs. We have only the authority of Srikrishna and 
Jagannatha, both Bengal lawyers, in favour of the rights 
of the samanodakas. Of European writers, Sir W. 


1 See Manu, IX, i86. 

* See Ch. IV, sec. III. 

* Ch. II, sec. VI. 

* Bk. V, 513, ( ommentary, Vol. 
II, p. 624 (Mad. ed.). 

* See Mitakshara Acbaradhjaya 


(Sans.>, leaf 6 ; Mitakshara (Cole* 
brooke’s translation), Ch. II, sec. 
V, 6; Vyavahaia Mayukha, Cb. 
IV, sec. VIII, 18 ; Manu, V, 60. 

® See I W. and B., 234 — 238. 

p. 68. 
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Macnaghten enumerates them as heirs and his author- Lecture X. 
rity would have been entitled to great weight, but fo’r 
the fact that he seems to disregard the differences in ’ * 

the law of succession to stridhana according to the 
different schools, and to accept the law laid down by 
the Bengal lawyers as of universal application.'* The 
learned editors of the Digest of Hindu Law according 
to the Bombay school merely state that the samano- 
dakas are not named as heirs to a woman's property, 
but they give no opinion on the point.^ The reasoning 
upon which Jagannatha bases his conclusion that the 
husband’s samanodakas are entitled to inherit, is found- 
ed upon a text of the Vishnu Purana, which says, that 
in default of sapindas, the samanodakas perform the 
sraddha. Upon this text he observes:* — “In like 
manner women also requiring obsequies, the right of 
performing for them ceremonies relative to another 
world, should follow the same order.” And hence, by the 
application of the principle of spiritual benefit the 
samanodakas are shewn to be heirs. But the Dharma- 
sindhu, a work of authority in the Western Presidency, 
greatly weakens the basis of this argument ; for it 
gives a different enumeration of persons competent to 
perform the sraddha of a married woman, an enumera- 
tion in which the husband's samanodakas find no place.^ 

In this state of the authorities, the point cannot be 
regarded as a settled one. But I may observe that, 
considering how carefully the Hindu law tries to pre- 
vent escheat to the Crown by introducing the disciple, 
the preceptor, and, sometimes, even utter strangers 
into the line of heirs, it would not be in any way con- 
trary to the spirit of that law to allow the husband's 
samanodakas to inherit the stridhana of a woman. 


^ Principles of Hindu Law, 
P- 39* 

* Ibid, 40, note. 

* See 1 W. anH B., 239* 


* Colebrooke's Digest, Rk. V, 
514, Commentary. 

* See Dharinasindhu, II, cited 
in I W. and B., 244, note. 
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though the Mitakshara and the Mayukha be silent on 
the point. 

According to some authorities,^ the daughter's grand- 
son and the husband's sister are heirs to a woman's 
property by the law of the Western Presidency, they 
being regarded as the husband's sapindas belonging to 
a different family. But their precise position in the 
order of succe.ssion is not clearly stated. 

Another important question ought to be next con- 
sidered, namely, whether, on failure of all relations 
on the husband's side a woman's relations on the 
father's side are entitled to inherit her property, if she 
had been married in one of the approved forms. The 
xMitakshara says nothing on this point. The Mayukha, 
upon the authority of Brihaspati's text, names some 
of the father’s sapindas as heirs to a woman, but 
it places them before the sapindas of the husband. 
But we learn from West and Biihler^ that the Shastris 
of Bombay unanimously declare that the father’s sapin- 
das are heirs to a woman in default of her husband's 
kinsmen. Messrs. West and Biihler suggest certain 
arguments in support of this opinion. One of these 
arguments is based upon the doctrine that the right of 
guardianship over a female reverts to her paternal rela- 
tions upon the extinction of her husband's family, as is 
shown by a text quoted in the Mitakshara,^ — “ On 
failure of relations on both sides (the husband's and 
the parent’s) the king becomes the supporter and master 
of a female and another argument is deduced from 
the doctrine that the right of performing the obsequies 
of a married woman belongs to her father’s sapindas^ in 
default of certain persons amongst whom are some of 
the sapindas of the husband.^ The learned compilers 


* See 1 W. and B., 239, 240. 

^ I W. and B., 243. 

^ Acharadhyaya, leaf 12 , p. l. 


* See the Dharmasindhii, HI, 
Uttarar.lha, leaf 6, p. i, cited in 
I W. and B., 2447'nuto. 
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of the Digest go on to observe “ As now the wicU>w’s Lecturk X. 
kinsmen would, but for her marriage, undoubtedly , ^ 

have the right to inherit her estate on account of their 
blood-relationship, it seems not unreasonable to suppose . 

that this right revives on failure of the persons who 
barred it. 

*‘The objection which might be raised against this view 
that the silence of the Mitakshara and of the Mayukha 
regarding the rights of the widow’s blood-relations is 
equivalent to a denial of these rights, cannot be sus- 
tained, since the lists of heirs given in the two law 
books are not exhaustive. For neither the persons 
connected by spiritual ties with the widow, i.e., the 
husband’s achnrya and pupil, nor the Brahminical com- 
munity in the case of a Brahman widow, nor the king 
in the case of other castes, are mentioned as heirs, 
though their eventual rights to the inheritance would 
not be disputed by any Hindu lawyer. 

“ If, therefore, the right of the widow’s own blood- 
relations revives on failure of the husband’s sapindas, it 
seems natural to allow them to succeed in the same 
order as they would have done before her marriage, and 
to place the mother first, next the father, after him the 
brothers and the rest of the sapindas, according to the 
nearness of their relationship.” 

As this view is in accordance with the general spirit 
of the Hindu law which, as I have said above, anxiously 
tries to prevent escheat to the Crown, I may venture 
to think that it would be accepted as correct by the 
Courts, should the question come to be discussed before 
them. Hut I ought to add that it is not clear whether 
the paternal kinsmen should come after the husband’s 
sapindas or after his samanodakas. 

How the nearness of relationship, mentioned in the 
foregoing passage, is to be determined, or, in other 


^ I W ami B., pp. 244, 245, 
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■ Lkcturr X. words, in what order the paternal kinsmen should 
succeed, has not been explained. The order of suc- 
cession for paternal kinsmen when they inherit on 
. failure of the husband s relation, ought to be the same 

as that in the case where they take the estate in the 
first instance, that is, where the woman had been 
married according to one of the inferior forms of 
marriage ; and so the remarks I made in the last 
lecture’ with reference to this latter case are equally 
applicable to the former. 

A sister’s daughter has been held entitled to inherit 
a woman’s siridhana as a sapinda relation on the 
father’s side.^ 

Order of sue- With regard to the apa 7 'ibhasika stridkana, that is, 
property acquired by a woman by the act of partition, 
and the like, the order of succession, according to Nil- 
kantha, is the same as that for a separated male’s pro- 
perty, the successive heirs being her son, son’s son, 
&c/^ 

This view has, however, been dissented from in Mani- 
lal V. Bai Rewa, I. L. R., 17 Bom., 758, in which it has 
been held that the true meaning of the Mayukhais that 
the heirs to stridhana improper are the same as those 
to stridhmia proper except that as between male and 
female offspring the former are entitled to preference 
in the case of stridhana improper, and the latter in the 
case of siridhana proper. 

Wealth given In respect of property given by the kindred (bandhu') 

> imiu. Asura marriage or the like, Nilkantha cites'* a 

text of Katyayana, which runs thus That which 
was given to her by her kindred, goes on failure of 
kindred to her son.” 

^ See p. 364. Bom., O. C J., 260. See also 

* See I W. and B., 254. Narmada v. Bhagawantrao, I. L. 

* Vyjxvahara Mayiikha, Ch. IV, R., 12 Bom., 505. 

sec. X, 26 ; see also i \V. and B., * Vyavahara Mayuivha, Ch. IV, 

215 ; Vijiarangam v. Lakshuman, 8 sec. X, 31. 
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The Mayukha,^ like the Mitakshara, declares, jappn 
the authority of Gautama’s text, that the sister’s per-, 
quisite {siMa) belongs to the uterine brothers after the 
death of the mother. 

Touching the devolution of the property of a maiden 
the Mayukha cites the same text of Baudhayana that 
is quoted in the Mitakshara, and follows the same rule 
that is laid down by Vijnaneswara. 

I now proceed to consider the devolution of stridhana 
according to the Dravida school. Here, among the 
other authorities commonly followed besides the Mitak- 
shara, the most important are the Parasara Madhavya 
and the Smriti Chandrika.^ But the question as to the 
comparative weight of the authority of these works has 
not been judicially determined. 

On the subject of succession to stridhana the 
Madhavya commentary generally follows the Mitak- 
shara, differing from it only in the enumeration of 
heirs after the husband and the parents.*^ 

The Smriti Chandrika is a much fuller treatise, and 
differs from the Mitakshara oftener than the Parasara 
Madhavya does. The order of succession to stridhana 
as laid down in the Smriti Chandrika, does not differ 
much from that given in the Viramitrodaya and the 
Vyavahara Mayukha. 

Devandabhatta,like Mitramisraand Nilkantha, divides 
stridhana into the following classes, with reference to 
the relative rights of sons and daughters to inherit it ? — 

I. — The gift subsequent {anwadheyd)^ and the affec- 
tionate gift by the husband (pritidatta), 

II. — The yantiika, 

III. — All other kinds of stridhana. 


Li'Xture X. 
Sulka. f 


Succession to 
the property of 
a maiden. 


Devolution of 
stridhana ac- 
cording to the 
Dravida school. 


The Parasara 
Madhavya. 


Smriti Chan- 
drika. 


Succession 

children. 


of 


^ Ch. IV, sec. X, 32. ^ Dayavibhaga (Burnell’s trans- 

* Ch. IV, .sec. X, 34. lation), pp. 43—46. 

® But see the remark.s of Nelson * See Smriti Chandrika, Ch, IX, 
in his View ■•£ the Hindu Law, sec, III, 6, 12, 16. 

&c,f pp. Ill— 1 14. 
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Lecture X. B\it as he holds that the term stridhana is used in a 
— technical and not in an unlimited literal sense, he does 
not recognize the fourth class of stridhana according to 
Nilkantha (the apanbhasika stridhana, or woman's 
property other than her stridhana proper). 

This classification is made with a view to reconcile 
certain apparently discrepant Rishi texts. While 
Yajnavalkya' and Gautama‘S declare that the daughters 
inherit their mother’s property, and the Mitakshara 
(which is based upon Yajnavalkya) deduces from these 
texts the general rule that the daughters in the first 
instance inherit all their mother's stridhana, Manu^ lays 
down the rule that all the uterine brothers and all the 
uterine sisters equally divide their maternal estate 
This text of Manu has been a source of some embar-‘ 
rassment to Vijnaneswara, who tries to explain it as 
meaning that the sons as a class divide the mother's 
estate equally, and so do the daughters, each class 
taking the estate in its turn.^ But this explanation has 
been rejected by all subsequent commentators of repute 
such as Jimutavahana, Devandabhatta, Nilkantha and 
Mitramisra. And indeed Vijnaneswara's view seems 
irreconcilable with the following text of Brihaspati 
cited in the Smriti Chandrika — 

“ A woman's property goes to her children [male], 
and the daughter also is a sharer with them, provided 
she be unaffianced ; but, if married, she receives a mere 
token of respect.” 

It is, therefore, inferred by the authors of the Smriti 
Chandrika, the Mayukha and the Viramitrodaya, that 
the said texts of Yajnavalkya, Gautama, Manu and 
Brihaspati do not indiscriminately relate to all kinds of 
stridhana alike, but that each text relates only to some 

^ II, 1 17, cited in the Mitak- ^ IX. 192. 
sh.^ra, Ch. II, sec. XI, 12. * Mitakshara, Ch. II, sec. XI, 

" XXVIII, 21. cited in the 20, 21. 

Mitakshara, Ch. II, sec. XI, 13, » Ch. IX, sec. Ill, 7. 
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particular kinds of it. And this inference is supported Lecture 
by Man u himself, who declares — , ^ ^ 

“ What she received after marriage from the family 
of her husband, and what her affectionate lord may 
have given her, shall be inherited, even if she die in 
his lifetime, by her children.*’ (IX, 195.) 

“ Property given to the mother on her marriage is 
inherited by her unmarried daughter ; and the son of a 
daughter, appointed in the manner just mentioned, shall 
inherit the whole estate of her father, who leaves no 
son by himself begotten.** (IX, 131.) 

From these texts the rule is deduced, that the joint 
succession of sons and daughters relates to the an- 
wadheya stridhana and the affectionate gifts .|>f the 
husband ; that the exclusive right of maiden daughters 
relates to the mother’s yautuka ; and that to other 
kinds of stridhana, the daughters succeed to the exclu- 
sion of sons, according to the texts of Yajnavalkya 
and Gautama, It is only by this limited interpretation 
that the texts of the two last named sages can be re- 
conciled with those of the other sages quoted above ; 
and this, accordingly, is the interpretation adopted in 
the Smriti Chandrika.^ 

To the amvadheya and the husband’s gift, the widow- 
ed daughter is not, according to Devandabhatta, entitled 
to succeed. This rule is deduced from the text of 
Katyayana : — “Sisters having husbands shall share with 
kinsmen.”*-^ 

Touching the rights of children, the Smriti Chan- 
drika^ lays down the important doctrine that “ survival 
is the only circumstance recognized by law as creating 
a right to inherit the property of a deceased woman 
so that, unlike the ca.se of the paternal estate, to which 
sons become entitled by birth, and of which they can 
enforce partition in some cases even during the father’s 

* Ch. IX, Ill, i — 16. sec. Ill, 9. 

2 Smriii Chandrika, Ch. IX, » Ch. IX, sec. Ill, 5. 



384 SUCCESSION TO STRIDIIANA — DRAVIDA SCHOOL. 

Lectuke X lifeUme, the maternal estate can become subject to the 
^ rights of the sons only on the mother’s demise. 

In the case of yautuka stndhmta sons succeed on 
. failure of maiden daughters.' 

The text of Gautama ^ — "A woman’s property goes to 
her daughters unmarried and unprovided,” has a con- 
struction put upon it, which is different from that 
adopted in the Mitakshara. Upon this text Devanda- 
bhatta says : \ The meaning is, that such kinds of 
as arc denominated ‘ ’ and the like 

belong to daughters unmarried, and married but unpro- 
vided. The wealth is to be divided among such 
daughters alone. The term ‘ unprovided,* used in the 
abov^text of Gautama, is to be interpreted according to 
Apararka as implying an issueless, unendowed (that is 
destitute of wealth), unfortunate (durbhaga)^ or a 
widowed daughter. The construction which Vijnanes- 
wara has put upon the j)assage is to be rejected as 
founded on assumptions unwarranted.” So that siri- 
dhaiia coming under class III is taken by maiden 
daughters jointly with unprovided married daughters. 
In other respects, succession to this class of stridhana 
under the Smriti Chandrika follows the rules of Vijna- 
neswara, and the successive heirs after daughters are 
daughter’s daughters, daughter’s sons, sons, and son s 
sons.^ 

Grandchildren, whether son’s sons or daughter’s issue, 
take per stwpes and not per capital 

In the case of the anwadheya and the husband’s gift 
(pntidatia siridhaud), sons, and daughters who are not 
widows, succeed simultaneously ; and it would there- 
fore, follow that in the absence of either class of chil- 
dren the other would inherit the whole estate. But 

* Smriti j Chandrika, Ch. IX, sec. Ill, 17. 

sec. Ill, 26. < Ibid^ 20- — 24, 

= xxvni. 21. * 25. 

* Smriti Chandrika, Ch IX, 
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where there is failure of both sons and daug^hters, tiie^ Lkcture X. 
question arises, who are the next heirs ? Should the . ^ 

children of sons and daughters inherit simultaneously 
in the same way as the sons and daughters of the de- 
ceased do, or should the children of either alone succeed ? 
and in either case, should tlic grandsons succeed jointly 
with or to the exclusion of grand-daughters? Nothing 
is said in the Smrici Chandrika in answer to these ques- 
tions. The law of tiie Bengal school, which allows the 
joint succession of sons and maiden daughters over all 
kinds of struihniui except the yautiika and the father’s 
gifts, makes the son’s son succeed in default of children 
of the decerised, and admits the daughter’s sons only in 
default of the son’s sonsd But as the Da37abhag|i is 
not accepted as authority' in the Dravida school when 
it is in conflict with the Mitakshara, and as in the ab- 
sence of any express provision to the contrary in the 
Parasara Madhavya and tlic Sinriti Chandrika, works 
peculiar to that school, the commentary of Vijnanes- 
wara is generally followed, it ma}', I think, be fairly 
contended that, in default of children of the deceased, 
her daughter’s daughters, her dauglitcr’s sons, and her 
son’s sons woidd be the successive heirs to her amva- 
dheya and liusband’s gift {prltidatia siridhand). 

The question, who should succeed to the yautiika in 
default of sons, is left equally unsettled in the Srnriti 
Chandrika. 

So much for the succession of children and grand- 
children. 

The order of succession to the property of a woman Succession to 
who leaves no progeny, that is, neither children nor 
grandchildren, is here, as in the other schools, regulated woman, 
by the form of her marriage ; and it is deduced in the 
Srnriti Chandrika from the following texts of Manu, 
Yajnavalkya, Yam a, and Katj^ayana. 


' See Dayabhaga, Ch. IV, sec. II, ii. 


B, HL 


25 
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Lkctuke X., MManu:— 'Mt is ordained that the property ot <* 

woman married by the ceremonies called Brahma^ 

Daiva, Arsha^ Gandharba or P raj apaty a ^ shall go to her 
husband, if slie die without issue ” (IX, 196.) 

A^ajnavalkya : — “The property of a childless woman 
married in the form denominated Brahma^ or even in 
any of the four unblamed modes of marriage, goes lo 
her husband.” (II, 145*) 

Yama : ^ — “Wealth which is given at the marriage 
called ‘ A sura ’ or the like, is to be taken by the father 
alone, where the woman dies without issue.” 

Katyayana ; ^ — ‘‘ What was given by kinsmen goes, 
in default of the kinsmen, to her husband.” 

What is received from parents by a woman married 
in the form called ‘ Asura ’ and the like, goes, in default 
of her issue, to her mother and father.” 

I"rom these texts the rule is deduced that the pro- 
perty of a childless woman goes to her husband if she 
had been married in one of the first five forms ; in 
other cases, it reverts to her father or other kinsmen 
from whom she had received it ; and it is only in de- 
fault of such kinsmen that the husband inherits in such 
cases. 

1 be suika. sulkay or wealth received as “ the price of 

household utensils, of beasts of burthen, of milch cat- 
tle, or ornaments of dress or for works, is declared,® 
on the basis of the text of Gautama,® to devolve first 
on the uterine brothers, and, on their default, on the 
mother. 

The sister’s son, the husband’s sister’s son, the hus- 
band’s brother’s son, the brother’s son, the son-in-law 
and the husband’s younger brother, are declared to 
be successive heirs in the order in which they are 

' Cited in the Sniiili Chandrika, ® sec. HI, 29 — 32, 

Ch. IX, sec. HI, 31. ‘ Ilndy sec. I, 5. 

' See Smriti Chandrika, Ch. IX, * Ibid^ sec, IJI, 32. 
sec. in, 30. • xxvni, 23. 
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cmimeiated upon the authority of the following text of Lbcture x 
Brihaspati^ : — . ^ 

The sister of a mother, the wife of a maternal or 
of a paternal uncle, the sister of a father, the mother 
of a wife, and the wife of an elder brother are declared 
equal to a mother. If they leave no male issue of their 
body, nor the son of a daughter, nor a daughter, the 
sister’s son and the rest shall inherit their property.” 

But the exact position of this group of heirs is not 
given in the Smriti Chandrika. If Brihaspati’s text is 
followed without qualification, this group would come 
after children and grandchildren, and before the husband 
and the parents. This, however, would conflict with 
the rule laid down in the texts of Manu, Yajnavalkya, 
and other sages quoted above. The Mayukha‘-* ex- 
pressly places this group after the husband or the parents 
according to the form of the woman’s marriage. And 
the same may be taken to be the position of the group 
according to the intention of Devandabhatta ; for he 
mentions this group after stating that the husband or 
the paternal kinsmen succeed to the strldhana of a 
childless woman, according as her marriage was in an 
approved or in a disapproved form. 

There occurs a curious mistake as to the meaning of 
Brihaspati’s text in Mr. Mayne’s treatise on Hindu Law 
and Usage, which I deem it right to point out to prevent 
misconception. In § 622, at page 767 of the 5th edi- 
tion of the work, the learned author says : “ But other 

writers of the same school cite a text of Vrihaspati in 
accordance with which the succession next passes to 
the son of the mother’s sister, of the maternal and 
paternal uncle’s wife of the father’s sister, of the mother- 
in-law and of an elder brother’s wife.” This clearly is 
not the meaning of Brihaspati’s text. What that text 
means is this : To a male, the females related as the 

• See Smriti Ch-jidrika, Ch. IX, * Cli, IV, sec, X, 30, 
sec. Ill, 36, 37. 
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X..si^ter of his mother, the wife of his maternal or of his 
paternal uncle, the sister of his father, the mother of 
his wife, and the wife of his elder brother are like his 
mother ; and so to a female, the males related in the 
reciprocal way as her sister’s son, her husband’s sister’s 
son, her husband’s brother’s son, her brother’s son, her 
daughter’s husband and her husband’s younger brother 
are like her son. And these last mentioned relations 
of a female being like her sons, inherit her stridhana if 
she leave no male issue nor son of a daughter nor a 
daughter. 

'1 he issue of a rival wife are declared competent to 
inherit, if the deceased leaves “ no progeny, husband, or 
the like.”^ But their exact position in the order of suc- 
cession is not given in the Smriti Chandrika, though 
from the context it would seem that by the words 'the 
likel the author means the heirs referred to in the text 
of Brihaspati. But this view would be obviously un- 
reasonable as it would give the son of the husband’s 
brother preference over the son of the husband himself. 
And so it has been held by the Madras High Court in 
Bnihmappn v. Papamvia, 1 . L. R., 13 Mad., 138, that the 
step-son of a childless woman comes before her sister’s 
son who is one of the group of heirs in Brihaspati’s text. 
Nor is there anything to shew in what order the issue 
of a rival wife inherit But in the absence of any ex- 
press provision, I think it may be taken, according to 
the general spirit of the Hindu law on the subject, ^ 
that the daughters come first and then the sons. 

The law relating to the rights of the issue of rival 
wives of different classes or castes I need not consider, 
as by the prohibition of marriage in a different caste 
in the present age, that law is become mere matter of 
speculative curiosity. 


vSinriti Cljandrika, Ch. IX, sec. 
Ill, 38. 

“ Sec Mitakshara, Ch. 11, sec. 


XI, 2i; and Smriti Chandrika, 
Ch. IX, sec. Hfl, 39. 
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The enumeration of heirs in the Smriti Chandrik;^ Lecture X. 
stops at this point, and neither the husband’s sapindas , ^ 

nor those of the father are even referred to. In the 
absence of any provision to the contrary in the Para- 
sara Madhavya and the Smriti Chandrika, the remarks 
I have made regarding the succession of distant heirs 
according to tlie Mayukha (with wliich the Chandrika 
agrees in so many respects) may be taken as applicable 
to the school of law we are now considering. 

It is only in one respect that those remarks arc 
inapplicable to the Dravida school, namely, that the 
widows of the sapindas are not recognized here as heirs. 

In the case of Bandam Settah v. Bandam Maha 
Lakskmy} the HighCourtof Madras held that a daughter* 
in-law could not be the heiress of her mother-in-law. 

See also Thayammal v. Annamalai^ I. L. R., 19 Mad., 35, 
where it was held that a brother’s widow was not the 
heiress of her husband’s sister. 

The mode of devolution of a maiden’s property 
according to the Chandrika- is the same as that accord- 
ing to the Mitakshara. 

In connection with the law of succession to stridkana 
according to the Dravida school, I ought to consider the 0 d incing- 
law of succession to the property of that unfortunate class 
of females, the dancing-girls attached to the numerous 
pagodas in the South. 

You must not imagine that the Hindu law which 
visits unchastity in a woman with the direst penalties, 
and which declares the disloyal wife to be unworthy 
of stridhana^ could have ever cared to lay down any 
order of succession to the property of such women. 

The Anglo-Indian Courts being now and then called 
upon to decide contested questions of inheritance to 
such property, have been obliged to lay down some 

‘ 4 Mad , 180. 15 ., 76; .Sinrili Chandrika, Ch. 

* Ch IX, sec. ly, 34, 35 IX, see. U, 24. 

* See Viramitrodaya, 2 VV, and 
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LfcciuKK X. Ji-cilcs ; and these constitute the whole law on the 
, . subject. 

The earliest reported case on the point is that of 
Tarmnunnee Dasee v. Motee Buneafiee} a Bengal case. 
In that case a woman, who had lapsed into prostitution, 
having died leaving two prostitute daughters born 
after her degradation, and another daughter born in 
lawful wedlock, the last named daughter as guardian 
on behalf of her minor sons, sued the other daughters 
to recover her maternal estate. The Sudder Court put 
the following question to the Pandit : — 

“ If a Hindu woman, who is an outcast in consequence 
of living by prostitution, die, and leave three daughters, 
one a married woman, and mother of several children, 
and respectable ; the other two, prostitutes, who lived 
with the outcast mother, and had all things in common 
with her : which will inherit the mother's property ?” 
The Pandit replied ‘ The two prostitute daughters 
alone inherit whatever the mother may have left ; 
because the relation of the married and respectable 
daughter to the outcast mother has been severed." Up- 
on receipt of this reply, the Court affirmed the judgment 
of the Principal Sadder Ameen who had dismissed the 
plaintiffs claim. The opinion given by the Pandit in 
this case was recognized as correct by the High Court 
of Madras in Myna Bai v. Uttarain^ in which the Court 
observed:® — “The Doctrine of Mr. Justice Strange in 
section 363 of his Manual is fully borne out by a dictum 
in the case quoted.^ It was a suit by the daughter, 
born in wedlock of a mother, who afterwards lapsed in- 
to prostitution, to recover from the daughters born in 
prostitution the property of the mother. The Court 
held the plaintiff’s title not made out, because the con- 
duct of the mother had entirely severed her from her 
natural family, so that the plaintiff, the daughter born 


7 S-l. Kcp., 273. 
2 Mail., 202, 


® Taramunn^ Dasee v, Molee 
ncanee, 7 Sel. Rep., 273. 
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in wedlock, could not succeed to her. There is also the Lkcturr x. 
dictum that the prostitute daughters are entitled to sue- , 
ceed, but the plaintiffs case failing this was not actually 
necessary to the decision. In Madras too it has never 
been doubted that the children of the prostitute succeed 
to the property of their mother. We have been unable 
to find the least authority cither in the books or in 
practice, for an opinion of Mr. Justice Strange, that the 
children must be adopted children. The decisions upon 
the question are not numerou.s, as indeed they seldom 
are, upon points so well established as to leave to the 
reckless litigants of this country no hope of benefit from 
contesting them. The newspaper report of a case in 
the High Court of Bombay contains the opinion of the 
Judges, in a case which did not call for it, that the 
Courts in future ought not to undertake the settlement 
of questions of inheritance between persons of the pro- 
stitute class and their offspring, whether natural or 
adopted. The Court, however, admitted that their own 
precedents were in favour of doing so. The case was 
there one of an adopted daughter, and of course there 
would be much reason for contending that there was an 
intention to bring up the child, when so adopted, to 
prostitution. Even, therefore, if the case could be con- 
sidered an authority, it would be none upon the present 
question. 

“ Our reasoning, therefore, is, that there is no authority, 
against the existence of heritable blood between the 
woman and her illegitimate offspring.” 

oi Kamaks/ii \j. Nagarathnam} the question 
was raised whether on the death of one of two sisters, to 
whom the office of dancing-girl to a pagoda had passed 
by right of succession from their mother, the share of 
the deceased sister devolved on her daughter (the plain- 
tiff) or the office with its emoluments passed in their 


^ S Mad., 161. 
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Lecturk X. cn^rety to tlic surviving sister (the first defendant). The 
^ Court in its judgment said : — 

* There is no doubt that in Madras the issue of a danc- 

ing-woman are her. legal heirs, and the Hindu law of 
inheritance appears not to warrant any distinction 
between the descent of her property and the descent of 
paternal property, except that daughters are placed 
before sons in the order of succession as in the case of 
the succession to siridhantim^ and this without any quali- 
fication. Now as the property in dispute was not stru 
dhanum of the plaintiff’s mother and her sister, the ist 
defendant (and for this position the recent decision 
of this Court in Scngamathainmal v. Vaiayuda Mudali^ 
3 Mad. H. C. Reps., 313, is a direct authority) the 
general rule must, we think, be considered to be that 
the children of dancing-women take by descent the 
estate of coparceners in their mother’s property ; their 
daughters as a class first, and on failure of daughters 
their sons as a class. There would not be a doubt 
about this being the nature of the estate in the case of 
son.s succeeding, and in rca.son and principle wc can see 
nothing on which to found any distinction as to the 
estate of inheritance which daughters take. The ordi- 
nary law of inheritance must, it appears to us, govern in 
both cases alike. 

The objection on the part of the appellant that the 
1 st defendant and her sister took a joint estate with 
right of survivorship, was sought to be supported by an 
argument of analogy drawn from the rules of inheritance 
in the cases of several widows being heirs and of the 
succession of several daughters to the stridhaninn of 
their mother. Wc are not prepared to lay down that in 
the latter case the right of survivorship to the exclusion 
of the children of a deceased sister exists, but assuming 
that it docs, the argument appears to us to be of no 
force. There is obviously no analogy between the 
present case and that of widows inheriting the estate of 
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their husband : and as to the law of succession to stri- (.Jxioke X. 

. *, • ^ 

dhanimi we think it a sufficient answer that it is a peculiar 

law> and its positive restriction to maternal property . • 
acquired in a particular manner precludes its being 
extended by analogy to a widely different kind of 
maternal property, the descent of which may be re- 
gulated by the ordinary law of inheritance.” 

From these cases it would appear that the rights of 
children of dancing-women to inherit their maternal 
property has been recognized by our Courts. The law 
on the subject has been summed up by Strange in his 
Manual of Hindu Law,^ thus : — 

I. — “ The property of a dancing*girl will pa.ss to her 
female issue first, and then to her male, as in the case 
of other females.” 

II. — ‘‘On failure of issue, the property of a dancing- 
girl will go to the pagoda to which she is attached. ” 

III . — “With prostitutes, the tie of kindred being 
broken, none of their relatives who remain undegraded 
in caste, whether offspring or other, inherit from them.” 

“Their issue after their degradation succeed.'’ 

The last mentioned rule was followed in the case of— 

In the goods of Kamini Mani Bezoa/i, I. L. R., 21 Calc., 

697 ; see also Narasanna v. Guuga, I. L. R., 13 Mad., 

^33 ; Sivasanga v. Minal, I. L. R., 12 Mad., 277. 

In Cunningham’s Digest of Hindu Law‘^ the broad 
rule is laid down that “ the succession to dancing wo- 
men is the ordinary succes.sion of Hindu heirs to family 
property, except that daughters are placed before sons 
in the order of succession.” It is true that this is op- 
posed to the second of the above rules quoted from 
Strange, which is based upon the opinion of the Siidder 
Pandits ; but it is supported by the ruling of the Madras 
High Court in the case of Karnakshi v. Nagarathnam 
just referred to. Moreover, the correctness of the rule 
laid down by^ Strange seems open to question. There 


* V. 89, secs. 361, 363. 


P. 112. 
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j.EciiniK X. is imthing in the Hindu law in its support, the only 
escheat which that law allows, being one in favour of the 
* crown ; and the rule can therefore be maintained only 

, on the ground of its being based upon usage. 

.Succession to The Consideration of the law of succession to siridkana 
according to the Mithila school need not detain ns long. 

M It hiia school, Vivada Chintamani, one of the leading authorities 

in that school, lays down a very simple order of succes- 
sion to woman’s property ; not indeed simpler than that 
given in the Mitakshara, but certainly more simple than 
the order given in the Mayukha or the Chandrika. 

Succession of The tcxt of Manu^ — “ On the death of the mother, let 

*.l(;.sccndnnts. ,, , . , , . 

all the uterine brothers and (if unmarried) the uterine 
sisters divide the maternal estate, &c., in equal shares,” 
— and that of Brihaspati,‘^ — “ A woman’s property goes 
to her children, and the daughter is a sharer with them, 
provided she be unafifianced ; but, if she be married, she 
shall not receive the maternal wealth,” — which allow 
the joint succession of sons and daughters, and which, 
according to the Mayukha and the Chandrika, are limit- 
ed in their application to the anwadheya and the priti- 
datta sU'idhana are held by Vachaspati Misra^ to be ap- 
plicable to stndhana of every description except the 
nuptial gifts, furniture, and the like; and it is to these 
last that the texts of Manu,^ Yajnavalkya*' and Gauta- 
ma,^ declaring tlie exclusive succession of daugliters, 
are said to refer. 

In the former case, that is the case of joint succession 
the word ‘sisters’ in Manu’s text is explained by the 
light of that of Brihaspati’s text to mean only the un- 
married daughters ; and married daughters arc declared 
entitled to something only, so that their feelings may not 
be woundedJ 


‘ IX, 192. 

See Smriti Ch.mdrika, Ch. IX, 
sec. Ill, 7 ; Vyavahara Mayukha, 
Ch. IV, sec. X, 15, where the text 
is quoted as a text of Maim. 

Tagnre^s translation of the Vi- 


vada Chintamani, pp. 266 — 269. 

^ IX, 131. 

^ 11 , 117 - 
« X.XVIII, 2if 

^ Vivada Chintamani, Tagore’s 
translation, p. 267, 
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In default of descendants down to the daughter’s lkcturk X. 
sons, the property of a woman, if married in one of the* 
five approved forms of marriage, namely, the Brahma^ . • 
Daivu, Arsha, Prajapatya and Gandliarha, goes to her 
husband ; and if married in any of the other forms, it 
goes to her mother, and then to her father.* This rule 
is deduced from the text of Manu.^ 

Here the enumeration of heirs in the Vivada Chinta- 
mani stops. But the Madana Parijata^ mentions the 
co-wife’s daughter and her daughter’s son, and the Viva- 
da Ratnakara^ mentions the group of heirs given in 
Brihaspati’s text, namely, the sister’s son, the husband’s 
sister’s son, &c., as entitled to inherit. As the Vivada 
Ratnakara is a high authority in the Mithila school, the 
heirs after the husband or the parents would be those 
mentioned by Brihaspati. After them the order of 
succession would, I presume, be the same as that accord- 
ing to the Dravida school. 

In Bachha Jha w^Jugrnon Jha, I. L. R., 1 2 Calc., 348, the 
Bengal High Court has held that to the stridkana of a 
woman married in one of the approved forms her hus- 
band’s brother’s son is entitled to succeed in preference 
to her sister’s son ; and in Mohan Pershad v. Kis/ien 
Kishore, 1. L. R., 21 Calc., 344, it has been held that the 
husband’s sister’s son is entitled to succeed in preference 
to his paternal grandfather’s great grandson, on the 
ground that the former is one of the group of heirs 
given in Brihaspati’s text. The rule dediicible from 
these two cases seems to be this, that the heirs named 
in Brihaspati’s text come next after the husband or the 
parents, as the case may be ; the husband’s kinsmen 
therein named coming before his other kinsmen where 
the succession goes to the husband’s kinsmen by reason 

* Tagore's translation, 269. 

IX, 196, 197. 

* Tagore’s translation of tho Vi- 
vada Chintamani, Table of Sug- 


ccssion to the peculiar properly of 
women, para v. 

* Ibid^ para. vi. 
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of the marriage being in an approved form, and the 
fatiier’s kinsmen therein named coming before other 
paternal kinsmen where the succession devolves upon 
the father’s kinsmen. 

A woman’s fee, that is property received by her at the 
time of marriage if it was celebrated in any of the three 
disapproved forms, is declared to belong to her uterine 
brotliers, her mother, and her father in succession.^ 

The order of succession to a maiden’s property, ac- 
cording to the Mithila school, is the same as that 
according to the Mitakshara, being in fact based upon 
the same text of Baudhayana — 

“ The wealth of a deceased damsel, let the uterine 
brothers themselves take ; on failure of them, it shall 
belong to the mother, or, if she be dead, to the father.” 

A son adopted by a woman in the Krltrinia form is, 
under the Mithila law, entitled to inherit her stridhana? 


* Vivaila Chintamani, Tagore’s Sreenarain Rai 7'. '■'hya Jha, 2 Sel. 

transliiiion, p. 270. Rep., 34; The Collector of Tirhoot 

* Ibid. V, Iluro Rersliad, 7 W. R., 500 ; 

* Sec Macnaghlcns Principles of Mussamut wShibo v. Joogun Singh, 

Hindu Law, 76; 2 Strange, 204; 8 \V. R., 155. 
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SUCCESSION TO STRIDIIANA ACCORDING TO T'HK RKNGAL 
SCHOOL. 

Succession to stridhann according to the Bengal school - Succession of child- 
ren and their descendants stridhana — Sons and daughter s — 

Barren and widowed daughteivS — Yautuka stridhana — Property given by 
the father — Adopted son — Daughter’s adopted 'son — Grandsons, whether 
l>y sons, or daughters, take' /er '>7/>/^;\f---Succession of tlic group of heirs 
consisting of tJie huslrand, the? brotlier, and the parents — Heirs after the 
husband, the brother and the parents — The group of heirs according to 
iirihaspati's text — The sapindas, sakulyas and xamanodakas — Fraternal 
Uinsincii — Tluj ( a'own - Heirs to imtnovcablo property given by the hus- 
band — Heirs to the property of a maiden^ 

It remains now to consider the law of succession to Succession to 
stridhana according to the Bengal school. That law cording U) die 
differs from the law of the other schools in many rc- school, 
spects ; and its expounders refer to the doctrine of spi- 
ritual benefit much more frequently than the commen- 
tators whose works we have hitherto considered. 

Happily the leading authorities of the Bengal school, 
the Dayabhaga of Jimutavahana, the Dayatattwa of 
Raghunandana,the Dayakrama Sangraha of Srikrishna, 
and the Vivadavangarnava of Jagannatha, are almost 
entirely at one on the subject under discussion ; and I 
shall not, therefore, have to consider separately the 
opinions of these writers. 

You must have noticed already, that the order of 
succession to stridhana is according to no school the same 
in all cases. It varies with the nature of the stridhana 
and also witbthe form of the marriage of the deceased 
proprietress. Thus, according to the Mitakshara, the 
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LFcruKKXi. orcjers of succession vary according as the marriage of 
the late proprietress took place in an approved or a dis- 
approved form ; and, also, according as the property* is 
her sulka or is one of the other descriptions of str%- 
dhana. This treatise giyes the law on the subject in its 
simplest form, there being a uniform order of succes- 
sion for children applicable to every kind of stndhmta. 
The Smriti Chandrika, however, vvith reference to the 
relative rights of sons and daughters, divides stridhana 
into three classes, the yautuka, the anwadheya, and the 
pntidatta^ and all other kinds besides these ; while the 
Mayukha adds a fourth class, the apanbhasika sirtdhana 
or woman’s property of every description other than 
what is technically called stridhana In the Vivada 
Chintamani, the classification is a very simple one, there 
being only two classes, the yautuka^ and stridhana other 
than the yaiitnka. 

Siiccf\s.sioii of The [Bengal lawyers divide stridhana into the following 
three classes with reference to the relative rights of sons 
and daughters : — 

I. — The yantuka, 

II. — Property given by the father. 

III. — All other descriptions of stridhana. 

With reference to class III, which is the main class, 
Jimutavahana cites the following texts*: — 

A vtiHiiik.i stri- Manu ; — “ When the mother is dead, let all the uterine 
d,u,„a, brothers and the uterine sisters equally divide the mater- 
nal estate.” (IX, 192.) 

This text, as I have already said, is explained ig the 
Dayabhaga as declaring the joint succession of sons and 
daughters. 

Brihaspati : — “ A woman’s property goes to her 
children ; and the daughter is a sharer with them, pro- 
vided she be unaffianced ; but, if married, she shall not 
receive the maternal wealth.” 


Dayahhagft, Ch IV, sec 11, 1 — ^ 
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Dcvala : — ‘‘A woman’s property is common tocher LkcturicXI. 
sons and unmarried daughters, when she is dead ; but^ 
if she leave no issue, her husband shall take it, her # * 
mother, her brother, or h«r father.” 

And from these texts the rule is deduced^ that “ the 

• t flaugUtcrs. 

son and maiden daughter have a like right to succes- 
sion. On failure of either of them, the goods belong to 
the other. On failure of both of them, the succession 
devolves, with equal rights, on the married daughter who 
has a son, and on her who may have male issue. For, 
by means of their sons, they may present oblations at 
solemn obsequies.” . 

Here ‘maiden daughter’ means one not only un- 
married but also unbetrothed : and it has been held by 
the High Court of Bengal in the case of Sreenath Gan- 
gooly V. SurbomongoUi Debia^ that a betrothed daughter 
has no right to inherit the mother’s jointly with 

a son. The Court in their Judgment in that case said: - 
“The question then arises whether under the Hindu 
law the plaintiff, as a betrothed daughter, was entitled 
to a share in this property with her brothers. On turn- 
ing to the Dayabhaga, Chapter IV, section 2, on the 
succession of a woman’s children to her separate property 
in the third sloka, the law is thus laid down — ‘ A woman’s 
property goes to her children, and the daughter is a 
sharer with them, provided she be unaffianced : but if 
married, she shall not receive the maternal wealth.’ In 
the next paragraph, the commentator interprets the 
meaning of the above sentence by saying — ‘ Here the 
word ‘children’ intends .sons, and they share their mother’s 
goods with unbetrothed daughters.’ 

“ The Principal Sudder Ameen has decided that the 
betrothed or unbetrothed daughter inherits her mother’s 
property with sons. VVe think that the quotations which 
we have above made from the Dayabhaga distinctly 


Dayabhaga, Ch. IV, see. II,, 9. 


* 10 W. U., 48S. 
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l.KcnjuK XI. sh9\vthat,underthe Hindu law, the unbetrothod daughter 
alone inherits with sons. Taking, therefore, the evidence 
as showing that the plaintiff was a betrothed daughter 
we are of opinion that she is not entitled to inherit. 

“ In paragraph 4 and paragraph 6 of the same section, 
the law is laid down on this point by other commentators, 
but it is not equally distinct. The words are, that 'the 
brothers are entitled to succeed with unmarried daughters.* 
It may be a question whether ‘unmarried* is used as 
distinguished from ‘ unbetrothed.* The San.skrit word 
which is used on both these occasions is the word 
' CoowareCy which is the word used generally for an 
unbctrothed daughter ; and that the word ‘ unmarried ’ 
does here mean * unbetrothed ’ is clear from what pre- 
cedes it, which we have already quoted.** 

Jagannatha, however, seems to be of a different opin- 
ion; and he notices an adverse argument thus^ : — “ But 
as a son, who would be debarred by the existence of his 
own father, has an equal claim to the patrimony with his 
paternal uncle, who had an equal right with his father, 
so likewise, in the present instance a betrothed daughter, 
who would have been debarred by a daughter not 
betrothed, has an equal title with a son who had an equal 
title w'v.h the daughter who w'as not betrothed.” 

After giving the rule stated above, the author of the 
Dayabhaga continues^- : — “ Hence the daughter’s son is 
entitled to the property on failure of the daughters above 
described : for the text of Manu® cxprecscs, ‘ Even the 
son of a daughter delivers him in the next world like the 
son of a son.* Neither a barren nor a widowed daughter 
inherits ; for these present not oblations at solemn obse- 
quies, either in person or by means of their offspring.” 

“ But,” adds he,'*' “ if there be a son’s son and a 
daughter’s son claiming the succession, the son’s son 


B:iri fu and 

wiflinwd 

dliMJjIlU'IS, 


' (.olc*l)rooUc’s Digest, Bk. V, 
4^0, Cj)mineninry. 

' Ch. IV, see. II, 10. 


^ IX, 139. 

* Ch. IV, see, II, 1 1. 
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has the exclusive title ; for, it is reasonable, since tjie^ Lecture xr. 
married daughter is debarred from the inheritance by ^ 
the son, that the son of the debarred daughter shall be • 
excluded by the son of the person who bars her claim. ’ 

After the daughter’s son, Jimutavahana admits the 
barren and the widowed daughters, though they are unfit 
to confer spiritual benefit, on the ground that “ they 
also are her offspring,” and that “ the right of others to 
inherit is declared to be on failure of issue, — that is, in 
other words, on the ground of natural love and affection. 

Thus Jimutavahana so far allows the doctrine of spiri- 
tual benefit to be subordinated to other considerations. 

But his followers, Raghunandana and Srikrishna, who 
arc more rigid and systematic in following out that 
doctrine, interpose other heirs between the daughter’s 
sons and the barren and widowed daughters, on the 
ground of their competency to confer spiritual benefit. 

Both these commentators place the son’s grandson in 
the male line immediately after the daughter’s son ; 
and Srikrishna adds a further group of heirs, namely, 
the son, grandson, and great grand.son (in the male 
line) of a rival wife, after the great grandson of the de- 
ceased, and before her barren and widowed daughter’s.*^ 

There is, therefore, a clear conflict of authority on this 
point, and the ordinary explanation that the enumera- 
tion of heirs in the Dayabhaga is not meant to be 
exhaustive, will be of little avail here, as the barren and 
widowed daughters are placed immediately after the 
daughter’s sons in plain and unambiguous language,*^ 

In this conflict of .authority, tne order according to Sri- 
krishna is the one that has been generally accepted.* 

» Ch. IV, sec, 11 , 12. “ Dayabhag;!, Ch. IV, sec. II, 

“ Sec Dayatattwa, (iolap Chan- 12 
dra Sircar’.s translation, Ch. X, 8 ; * See Macriaghten’s Principles of 

Srikri.shna’.s Commentary on the Hindu Law, 39, 40; Shanm Churn’s 
Dayabhaga, Ch. IV, sec. HI; Vyavastha Darpana, 716 -719 ; see 
I >ayakrama Sangralia, Ch. II, sec. also l Strange, 251. 

IV, 9 - 
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Lecture XL B^iu it may be urged that Jimutavahana^s rule is more 
^ authoritative and, in the present instance, also more 
^ ‘ equitable than that of his followers. 

Vautuka With regard to class I, ox yaiittiha stridhana Jimuta- 

Sifuihana, vahana cites the following text of Manu Property 
given to the mother on her marriage {yautukd) ds the 
share of her unmarried daughters,” (IX, 131.) 

The t^xm yautuka is thus explained.^ “ Here yautu- 
ka signifies property given at a marriage : the word 
yuta, derived from the verb^?^, to mix, imports * ming- 
ling;' and mingling is the union of man and woman as one 
person, and that is accomplished by marriage. For a 
passage of scripture expresses, — ‘ Her bones become 
identified with his bones, flesh with flesh, skin with 
skin.’ Therefore what has been received at the time 
of the marriage is denominated yautuka, 

“Accordingly (since the term signifies wealth receiv- 
ed at the time of the marriage), Vasistha says, — ‘ Let 
the females share the nuptial presents iparinayya of 
their mother/ For parinayya signifies wealth received 
at a marriage (parhiayana)** 

Touching the meaning of the term yautuka, the fol- 
lowing observations of Mr, Justice Ainslie, in his judg- 
ment in Bis too Perskad Burral v. Rad ha Sunder Natl^ 
may, I think, be usefully consulted. Speaking of cer- 
tain items of property in dispute in that case, the learn- 
ed judge observed ; — “The Munsif has found distinctly 
that these articles were given before the bride was taken 
from her father’s house. He seems indeed to treat these 
as gifts in the bridal procession, but the judge, who has 
adopted the facts as found by the Munsif, has more 
correctly described them as gifts to the bride at her 
marriage, which was not concluded at the time of pre- 
sentation, as the basee bibaho is, we understand, a part 

* D.iyabhaga, Ch. IV, sec. II, amitrodaya, G. Sarkar, 231, 

14, IS- The word may be read 16 W. R.,<ii5. 

as yautuka or yautaha^ see the Vir- 
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of the marriage ceremonies among persons of the class lecture XL 
of the parties to this suit. It has been contended tftaf * 

the gifts which rank as 'yauUtka * are those given before * * • 

the nuptial fire only, that is, while the fire is maintain- 
ed ; but in the Dayakrama Sangraha, page 34, it is said 
the expression, ‘before the nuptial fire’ occurring in 
the text (of Katyayana) before cited, and that ‘ at the 
time of the nuptials’ in the text of Vyasa, are both illus- 
trative. The text of Katayayana is — ‘ What is given to 
women at the time of their marriage near the nuptial 
fire, is celebrated by the wise as the women’s peculiar 
property bestowed before the nuptial fire.’ So that the 
restriction contended for cannot be maintained. ‘ Given 
before the nuptial fire ’ is only a term to signify all gifts 
during the continuance of the marriage ceremonies.” 

This view is in accordance with the opinion of 
Raghunandana, who says in the Dayatattwa (Golap 
Chandra Sastri’s translation, Ch. X, 15): — “The time 
of marriage means time previous and posterior to the 
actual time of marriage. This is described in the 
treatise on marriage to begin from the sraddha for 
prosperity, and to end with the ceremony of prostrat- 
ing before the husband.” 

From the foregoing text of Manu (IX, [31), it is in- 
ferred that the texts of Gautama^ and Yajnavalkya,^ 
from which the Mitakshara deduces the exclusive 
succession of daughters to their mother’s stridhana re- 
late only to the yaiitufia^ or property received by a 
woman at the time of her marriage.^ 

The relative rights of different classes of daughters 
are here, as in the other schools, based upon the text of 
Gautama referred to above ; but the construction put 
upon that text by Jitnutavahana and his followers^ is 
altogether different from that according to the lawyers 

* XXVIIT, 21. 11,23; Dayatattwa, Ch. X, 13; 

* n, 117. Dayakrama Saiigraba, Ch. II, sec, 

* Dayabhaga, Ch*IV, .sec TI, 13. Ill, 4, 5. 

* See Dayabhaga, Ch. IV, sec. 
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XI. of the Other schools. The text in accordance with 
][imutavahana’s interpretation has been thus rendered 
by Colcbrooke : ^ — ‘‘ A woman’s separate property goes 
to her daughters unaffianced, and to those not actually 
married,” — the word ‘ apratta ’ being taken in the sense 
of ‘ unaffianced,’ and the word apratisthita! in the sense 
of ‘ not actually married.’ The order in which daughters 
succeed to the ymiUtka^ therefore, stands thus ^ : — First, 
unaffianced daughters; then, affianced daughters; next, 
married daughters. “ For,” says J imutavahana,'^ “ the right 
of the female issue generally is suggested by the term 
‘daughters’ (In Gautama’s text), and the special mention 
of ‘ unaffianced ’ and ‘unmarried’ which follows, is per- 
tinent as declaratory of the order of succession (and 
not as a limitation of the preceding general term).” 

Among married daughters again, Srikrishna makes a 
distinction, giving precedence to the daughters who 
have, or are likely to have, male issue, and allowing 
barren and widowed daughters to inherit equally in 
their default.'^ 

Among married daughters having male issue should 
be included a widowed daughter having a son who is 
at the time the succession opens out to his mother, 
himself disqualified to inherit. See Cham Chunder v. 
Noho Sunderi^ I. L. R., i8 Calc., 337. 

Touching the rights of barren and widowed daughters 
generally, Jagannatha® makes the following remarks, 
which, though not very lucid in themselves, may serve 
to illustrate the nature of the reasoning employed by 
the Bengal lawyers in treating of this subject “ But 


‘ Dayabhaga, Ch. I sec. II, 13. 
The text in the original runs thus ; 

® 23. 

■ Dayabhanga, Ch. IV, sec. II, 


* See Summary of the Order of 
Succession by Srikrishna in his 
note to the Dayabhaga, Ch. IV, 
sec. Ill, and also the Dayakrama 
Sangraha, Ch. II, sec. Ill, 5, 7. 

• Colebrooke’s Digest, Bk. V, 
498, Comraentjy:y, Vol. II, pp. 611, 
612 (Mad. ed.) 
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Others hold, that these female heirs succeed merely^ as ^eoturr xr 

daughters ; they were before debarred by persons who ^ 

confer benefits on the female ancestors, but have now 

gained the opportunity of asserting their claim. Is not 

this inaccurate, since the son of a daughter confers no 

benefit on his maternal grandmother? If it be said, 

benefiting her husband and the rest, he immediately 

confers benefits on her ; it is answered, a married 

daughter would not in that case succeed in preference 

to the son’s son. To the question thus proposed 

the answer is, since a married daughter may confer 

benefits on the husband of her mother by means 

of her son, she, who thus affords some advantage, 

being at the same time ‘daughter’ and ' issue of the 

body’ of her mother, cannot be debarred by those who 

confer greater benefits ; for the advantages afforded are 

not principally considered in treating of separate 

property held by women. But barren and widowed 

daughters, conferring not the least benefit, ou^ht to 

inherit after the great-grandson in the male line, but 

before the husband, because they are daughters, and 

sprang from the body of their mother. Then, should 

not these tvvo inherit before the grandsons of a son, 

whether in the male or female line of descent from 

him ? It may be answered, what should prevent their 

succession to this property any more than to the estate 

of one who leaves no male issue ? 

“ But others again affirm, since there is no proof that 
the funeral cake offered at the double set of oblations 
shall be chiefly considered in the succession to separate 
property held by women, therefore the barren and the 
widowed daughters who offer the anniversary cake may 
inherit before a daughter’s son.” 

And in another place' he says : — “ The succession of 
a daughter to the separate property of her mother is 


Colel)rookc’s Digest, Bk. V, 495, Coiiiinenlary. 
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Lecture XL ej^pressly ordained by law, not deduced from reasoning. 

^ Were it inferred from argument, she would have no 

right if a son existed.” 

The last sentence in the former of the above two 
quotations may require a word of explanation. ‘The 
double set of oblations, mearjs the par^i^ana sraddha, at 
which two sets of oblations are offered, one to the 
paternal, and one to the maternal ancestors; while the 
anniversary sraddha is the ekoddishfasraddha^ox sraddha 
in honour of a single ancestor. The same passage shows 
that, in the opinion of some lawyers at least, the spiritual 
benefit which is taken into consideration in determining 
the right to inherit stridkana is of a nature different 
from that which is taken into account in laying down 
the order of succession to the property of a male 
owner. 

On failure of all daughters, the right of inheritance 
devolves on the son.' This rule is deduced by Jimuta- 
vahana from the text of Narada,'^ upon which Vijnanes- 
wara^ bases his doctrine, that after daughters their sons, 
and not the sons of the deceased proprietress, are 
entitled to the heritage. 

In default of the son, the daughter's son inherits 
wealth received at the time of marriage ; “ for,” say.s Sri- 
krishna,^ “it is reasonable that since the daughter's claim 
is preferred to that of the son, the son of the debarred 
son should be excluded by the son of the person who 
bars his claim.” 


* Diiyabhagn, Ch IV, sec. II, 25 j 
Dnyakraraa Sarigraha,Ch. II, sec. 
Ill, 8. 

XI 11,2, cited in the Daya])haga, 
Cb. [V, sec. II, 13. The text runs 
thus: — “ Let the daughters take 
the umther’s wealth : on failure of 
dfuiyhters (f^/^),l)er (or their) issue.’’ 
The pronoun idt which is uninftect- 
ed, and may be taken in either 


number, is taken by Jimutavahaua 
to stand for ‘ mother,’ and by 
Vijnaneswara to stand for ‘ daugh- 
ters.’ See Dayabhiiga, Ch. IV, 
sec. IL 17 — 20. 

*Mitakshara, Ch. II, sec. XI, 
iS. 

^ Dayakrama Sangraho, Ch. II, 
sec. Ill, 9. 
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In default of the daughter's son, the son's son iCtecthre XI. 
succeeds, and failing him the son’s grandson in* the 
male line.^ 

Failing the great-i^randson, the succession devolves 
on the son of a rival wife.^ 

In default of the son of the rival wife, a woman's 
yautuka goes to the grandson, and failing him, to the 
great-grandson of the rival wife ; for, says Srikrishna, 

*‘they both present oblations to her husband in which 
she also participates. 

The order of succession relating to stridhana falling Property given 
under class II, or property given by the father, is not <athei. 
clearly settled. It is deduced from the following text 
of Manu — 

‘‘The wealth of a woman, which has been in any 
manner given to her by her father, let the Brahmani 
damsel take ; or let it belong to her offspring.” Upon 
this text, Jimutavahana has the following commentary 
— “Since the text specifies ‘given by her father,’ the 
meaning must be, that property, which was given to her 
by her father, even at any other time besides that of the 
nuptials, shall belong exclusively to her daughter : and 
the term Brahmani is merely illustrative [indicating 
that a daughter of the same tribe with the giver inherits]. 

Or, lest the term should be impertinent, the text may 
signify that the Brahmani damsel, being daughter of a 
contemporary wife, shall take the property of the 
Cshatriya and of other wives dying childless, which had 
been given to them by their fathers.” 

In regard to this class of stridhana^ the authorities 
differ on two points : — 

In the first place, it is not clear whether this class 
comprehends property given by the father even at the 

* ro. * IX, 198, cited in the Daya- 

* Ibid, II. bhaga, Ch. IV, sec. II, 16. 

* Dayakraina Sangraha, Ch. II, * Dayabhaga, Ch. IV, sec. II, 

sec. Ill, 13. * 16. 
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Lecture X^. time of marriage ; or whether it includes only property 
gW(*t\ by him at any time other than the time of marriage^ 
, ‘ nuptial presents by the father coming under the head 

of yautuka. The former view is maintained by Sri- 
' krishna in the Dayakrama Sangraha.^ But the latter 

seems to be in accordance with the opinion of Jimuta- 
vahanji, as may be gathered from the above extract ; 
and it is the view that is maintained by Srikrishna 
himself in his commentary on the Dayabhaga, and is 
accepted as correct by Macnaghten-* and perhaps also 
by Strange.^ 

In the second place, the order of succession to this 
class of stridhana as laid down by Srikrishna in the 
Dayakrama Sangraha,* is different from that given in 
the commentary on the Dayabhaga by Srikrishna him- 
self. The order given in the Dayakrama Sangraha is 
the same as that for yaiituka ; and it seems to be in 
accordance with the opinion of Jimutavahana and of 
Raghunandana.® But the order given in Srikrishna*s 
commentary has been accepted as correct by some 
authorities®: and according to it the successive heirs 
are, — the maiden daughter, the son (and then, as in 
the case of the ayautuka), the daughters having and 
likely to have male issue, the son*s son,*^ the daughter’s 
son, the son’s grandson in the male line, the son of a 
rival wife, her grandson, and her great-grandson in the 
male line, and the barren and the sonless widowed 
daughters. 

A widowed daughter having a son who is dumb at 
the time the succession open out to the daughter but 
who is not shown to be incurably so, is entitled to 


* Ch. II, sec. V, I. 

Principles of Hindu Law, 39, 

40. 

* I Strange, 251. 

* Ch. 11 , sec. V. 

* Dayatatlwa, Ch. X, 16, 


• See Macnaghten’s Ptinciples 
of Hindu Law, 39, 40 ; 1 Strange, 
251. 

’ See Dayabh. SiromanPs ed., 
1863. p. iy8. Culebrooke’s transla- 
tion is here slightTy different. 
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inherit her mother’s strUihana in preference to her Lectukk XL 
daughter's sons. See Charu Chiinder v. Nobo Sunderf, ‘ 

I. L. R., 18 Calc, 337. • , • 

Has a son by adoption the same riglits as a son of Adopud son. 
the body ? This question I have already considered in 
a previous lecture^ with reference to the Mitakshara 
law, and I have only to add, that the remarks I have 
made there are equally applicable to the law of the 
Bengal school. There is only this difference which 
ought to be noted, that in the event of the co-existence 
of an adopted son and a son of the body, the share of 
the former will be here a half (and not a third) of the 
share of a legitimate son. ^ 

So in the case of grandsons by adoption (in the male 
line), the remarks I have made before * are equally 
applicable to the Bengal law, .subject to the difference 
in the rule about shares, noticed above. 

The question whether the adopted son of a daughter Dnushtcr’s 
is entitled to succeed in the same way as the son of her 
body, has also been considered already in a former 
lecture,"^ with reference to Mitakshara law, and the 
conclusion arrived at there, seems to be equally true 
for the Bengal school. It is true that one of the 
strongest arguments against the rights of the daughter’s 
adopted son under the Benares law is based upon the 
fact that, according to that law, he would, if admitted 
as an heir, exclude the son of the deceased herself ; 
and that this argument does not hold good under the 
Bengal law. But in the Bengal law, a new argument 
against the daughter’s adopted son’s claim is furnished 
by the fact that a very inferior position is assigned to 
the barren daughter owing to her inability to confer 
spiritual benefit through a son, which would not have 

* Lecture IX, pp 352—357. 910; see also Sutherland’s Note, 

® Dayabhaga, Ch. X, 9 ; Daya- XXII. 
krama Sangraha, Ch. VII, 23 ; * See Lecture IX, anie^ pp. 358, 

Dattaka Chandrik^, sec. V, 1 5, 359. 

16 ; Vyavastha Darpnna, pp. 909, ^ See Lecture IX, ante, p. 349. 
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Lecturk XI. been the case had her adopted son been regarded as 
holding the same position as her legitimate son in 
‘ relation to her mother. 

Gmn json-i Xhe qiiestioii whether the son’s sons and the daughter's 

.vhcthcM- by ... . , 

sons or by SOUS inherit strtdhana per stirpes or per capita has not 
been considered by the Bengal lawyers. In the absence 
of any exprCvSS provision to the contrary in their writings, 
the rule laid down in the Mayukha^ and the Smriti 
Chandrika- that grandsons by daughters as well as 
grandsSons by sons inherit their grandmother’s property 
per stirpes, may be taken to be the correct rule also for 
the Bengal school. 

Upon the question — “ Why do not a son, a son’s son^ 
and the son of a grandson, jointly inherit the estate 
of a married woman, as they do the property left by 
a man ?” — Jagannatha observes : ® To this some reply, 
Jimutavahana does not deduce the rule of succession 
to the estate of a woman from a text relative to the 
inheritance of property left by a man ; but on some 
occasions he cites a text concerning this subject in a 
form of illustration to confirm the rule otherwise deduced: 
thus the same reasoning not being equally applicable 
to the property of a man, and to that of a woman, it is 
improper to deduce rules concerning the estate of a 
woman from texts relative to property left by a man.” 

The daughter’s daughter is no heir to stridhana under 
the Bengal law. 

So much for the succession of children (a term which 
also includes the sons of a rival wife and the irmale issue). 
Succe.ssion of If a woman dies leaving no progeny, that is, none of 
hdrs^onsl ing the heirs enumerated above, the next group of heirs 
the'bro’tter“'*' consists of her parents, her brother, and her husband ; 
rents^*' Order in which they inherit is not the same for 

every description of stridhana. The different orders 

^ Ch. IV, sec. X, 21. 498, Commentary, Vol. II, 612 

= Ch. IX, sec. Ill, 25. (Mad. ed.). 

* Colebrooke’s Digest, Bk, V, * 
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of their succession to her property are deduced by^the Lecture XI. 
Bengal lawyers from the following texts : — 

Manu^ : — “ It is ordained that the property of a woman • * 

married by the ceremonies called Brahma^ Daiva Arsha^ , 

Gandharba^ and Pmjapatya^ shall go to her husband, if 
she die without issue. But her wealth, given to her on 
her marriage in the form called Asura, or either of the 
other two (Racshasa and Paisacha), is ordained on her 
death without issue to become the property of her 
mother and of her father.’* (IX, 196, 197.) 

Vajnavalkya® “ That which has been given to her 
by her kindred, as well as her fee or gratuity, and any- 
thing bestowed after marriage, her kinsmen take, if she 
die without issue.” 

“The separate property of a childless woman married 
in the form denominated Brahma, or in any of the four 
(unblamed forms of marriage) goes to her husband. 

(II, 144, 14s.) 

Katyayana “ Immoveable property which has been 
given by parents to their daughter, goes always to her 
brother, if she die without issue.” 

“That which has been given to her by her kindred, 
goes on hiilure of kindred to her husband.” 

Devala “ A woman’s property when she is dead 
becomes the common inheritance of the sons and the 
daughters : in default of children, let the husband, 
mother, brother or Hither take.” 

Gautama:'’ — “The sister’s fee {sulka) belongs to the 
uterine brothers ; after them it goes to the mother, and 


^ Cited in the Dayabhaga, Ch. 
IV, sec. II, 27 ; Ch. IV, sec. Ill, 
3 ; Dayatattwa, Ch. X, 20 ; Daya- 
krama Sangraha, Ch. II sec. III, 

14. 19. 

2 Cited in the Dayabhaga, Ch 
IV, sec. Ill, 10, 2 ; Ch. IV, sec. 
11 , 24 ; Dayakrarya Sangraha, Ch. 
II, sec. Ill, 15. 


* Cited in the Dayabhaga, Ch. 
IV, sec. HI, 12, 29; D.ayatattwa, 
Ch. X. IT ; Dayakrania Sangraha, 
Ch. II, sec. Ill, 16, 21. 

'* Cited in the Dayatattwa, Ch. 
X, 26 ; the Dayakrama Sangraha, 
Ch. II, sec. IV, 3. 

* Cited in the Dayabhaga, Ch. 
IV, sec. Ill, 27, 
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LkcturkXI. next to the father. Some say before her.” (XXVIII, 
‘ ^ 22*23.) 

‘ , ‘ Unlike the commentators of the other schools, who 

hold that the text of Manu and the second of the two 
verses of Yajnavalkya quoted above apply to all kinds 
of strldhnna except the sulka^ Jimutavahana maintains 
that these passages relate only to property obtained by 
a woman at the time of her marriage. To the fore- 
going text of Manu* he subjoins the following com- 
mentary It is not right to interpret the text as 
signifying, that any property of whatever amount, 
which belongs to a woman married by any of those 
ceremonies termed Brahma, &c., whether received by 
her before or after her nuptials, devolves wholly on her 
husband by her demise. For the terms employed in 
the text signifying ‘at marriages in the form deno- 
minated Brahma, &c.,* indicate time, &c.” 

“Therefore the observation of Viswarupa, that the 
text relates to woman’s property received at the time 
of the nuptials, should be respected.” 

The first of the two verses quoted from Yajnavalkya 
is taken to relate only to the three kinds of stridhana 
mentioned there, ^ and Jimutavahana has the following 

* Dayabhaga, Ch. IV, sec. III, ferenl from ihat adopted in the 

4» 5* Mitakshara, In the original, this 

• See Dayabhaga, Ch. IV, sec. text and the couplets immediately 
III, 10 . "I’he above interpreta- preceding and following it run 
tion of Yajnavalkya’s text is dif- thus ; — 

Pus wr« iiPr 1 

^ II 

^sr w I 

PTOTTftr ?r? 11 

According to Vijnaneswara, the first three lines form one sentence; the 
fourth line is a complete sentence by itself ; and the Jast two lines are 
explanations of the fourth. See Mitakshara, Ch. II, sec. XI, i — lo. 
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comments upon it : — “ Given by her kindred. Presented 
to her by her father or mother [during her maidenhood]! 
Hence (since the words ‘given by kindred ’ intend 
given by the father and mother) their sons, who arc her 
brothers, are the kinsmen here signified.”^ And the 
first of the foregoing two verses of Katyayana is refer- 
red to‘^ as authority in support of this interpretation. 

To understand the above comments, it should be 
remembered that the word for ‘kindred’ in Yajna- 
valkya’s text in the original is bandhu, and that for 
‘ kinsmen* is bandhava^ which, taken literally, would 
mean the offspring of a bandJiu. 

So that, with reference to the relative rights of the 
husband, the brother, and the parents, under the Day- 
abhaga, stridhana may be divided into the following 
classes : — 

I. — Property obtained at the time of marriage, under 
which class are — 

{a) Property obtained at marriage in one of the five 
approved forms ; and 

(/?) Property obtained at marriage in one of the tlirec 
disapproved forms. 

II. — The three kinds of stridhana mentioned in Yajna- 
valkya’s text, namely — 

{a) Property given by kindred, that is by the parents 
during maidenhood. 

{b) The stilka, or perquisite, 

(c) The gift subsequent {anwadheya)^ or what is ob- 
tained after marriage. 

You will observe that this classification is not ex- 
haustive. Though class I includes all property that is 
acquired at the time of marriage, and class II, all that 
is acquired after marriage and some property acquired 
before marriage^ yet there are other descriptions of pro- 
perty acquired before marriage, such as that obtained by 


* Dayabhaga, Ch. IV, sec. Ill, ii. 


* Ibid, 12. 
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Lbcturk Xh gift from relations other than the parents, which are 
* Uridhana according to the Dayabhagaj but which find 
< ' no place in the above classification. It is not easy to 

say under which of the above heads such property 
would come. Possibly it may come under class II (a), 
according to an extended interpretation of the word 
kindred {bandhii). 

In regard to class I («), the husband is the first heir 
in the group we are now considering. But it is not 
clear who should succeed in default of the husband. 
There is a passage in the Dayabhaga (Ch. IV, sec. Ill, 
31), in wliich it is said that on failure of heirs down to 
the husband, the succession devolves on the group of 
heirs in Brihaspati^s text ; and from this it might be 
inferred that that group comes after the husband. But 
that is contrary to the opinions of Ragliunandana and 
Srikrishna, Ragliunandana,^ upon the authority of the 
text of Dcvala, cited above, intimates that after the 
husband, the mother, the brother, and the father, suc- 
cessively take the inheritance. And Srikrishna, in the 
Dayakrama Sangraha,*^ places the brother after the 
husband, upon the authority of the first verse of Yajna- 
valkya quoted above ; and he places the mother and 
the father in succession after the brother according to a 
text of Katyayana f and the same is the order laid 
down by him in his commentary on the Dayabhaga. 
As this last named order lias been generally accepted,^ 
it may be taken as the correct law for the Bengal 
school. 

As regards class I {b), the mother and the father are 
the first and the second in the group of heirs under 
notice.^’ Failing the father, the brother succeeds, and 

* Dayatatt wa, Ch. X, 26. « See Maenrghten’s Principles of 

‘ Ch. II, sec. Ill, 15. Hindu Law, 39, 40 ; i Strange, 

® Sec Dayakrama Sangraha, Ch. 251 ; Vyavasilha Darpana, 718, 
II, sec. Ill, 16, 17 ; and Coniinen- 719. 

tary on the Dayabhaga. ' Dayabhaga' Ch. IV, sec. IH, 6. 
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in default of the brother, the succession devolves on Lecture XL 
the husband according to Srikrishna.^ * * ' 

The three descriptions of property under class II * ^ * 

require some explanation. Jiinutavahana has explained 
them very fully. I have already given you his account 
of class II {a). Class II the sidka^ is described 
thus — 

“ What is given to a woman by artists constructing 
a house or executing other work, as a bribe to send 
her husband or other person [of her family] to labour 
on such particular work, is her fee. It is the price 
[of labour] ; since its purpose is to engage [a labourer]. 

Or a fee is that which is described by Vyasa 
‘ What [is given] to bring the bride to her husband's 
house, is denominated her fee.' That is, what is given 
by way of bribe or the like to induce her to go to the 
house of her husband.” 

Class II {c) is thus defined '? — 

“ What has been received by a woman from the 
family of her husband, and at a time posterior to her 
marriage, is called a gift subsequent ; and so is that 
which is similarly received from the family of her 
kindred : 

** From the family of her husband. From her father- 
in-law and the rest. From the family of her kindred. 

From that of her father and mother.” 

The husband's family is explained to mean the 
father-in-law and the rest. This explanation was the 
subject of some discussion before the High Court of 
Bengal in the case of Huri^y Mohun Shaha v. Sonatun 
Shaha,^ but the Court held that the term ‘ family of 
her husband ' was wide enough to include the husband’s 
father's sister’s son. 


‘ See Dayakrama Saiijjraha, Ch. * Dayabhaga, Ch. IV, sec. Ill, 
II, sec. HI, 19-22 ; and Com- 20, 21. 
mentary on the Dayabhaga. ® *6, 17. 

* M. L. R., I Calc., 275. 
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LrcvokkXL According to Jimutavahana,^ the heirs to class II 
are successively the whole brother, the mother, the 
father, and the husband. His followers, however, do 
not seem to agree with him. Thus Raghunandana*^ 
seems to place the husband first, except as regards 
class II (a); and Srikrishna places him first as regards 
class II (i:)* and also as regards class II (a)* 

The order given in the Dayabhaga is, however, the 
one that has been accepted by our Courts as applicable 
to all the three descriptions of property coming under 
class 11. There is a very lucid exposition of the law 
of the Dayabhaga on this point by Mr. Justice Dwarka- 
nath Mittcr in In's judgment in Judoo Nath Sircar v. 
Biisiinta Cooiuar Roy Chowdhty.^ The question in that 
case was, whether the husband or the .mother is entitled 
to succeed to the property obtained by a woman before 
iier marriage from her father by a testamentary gift, 
justice iVlittcr, in answ'ering this question, observed : — 
It is admitted on both sides that the case before us 
is governed by the Hindu law current in the Bengal 
school, and as the Dayabhaga is the highest of all the 
authorities recognized in that school, it is to the Daya- 
bhaga that we will first direct our attention. 

'' Now, Clause 29, sec. 3, Chapter IV of that 
treatise (Colcbrooke’s translation, page 95), appears to 
us to be conclusive on the point. That clause is as 
follows : — 

“ ‘ Therefore the property goes first to the whole 
brothers ; and if there be none, to the mother ; if she 


* Dayal)haga, Ch. IV, sec. Ill, 
10-29. 

“ Uayatatlwa, Ch. X, lO, II, 
26. 

* Dayahrama Sanjjraha, Ch. II, 
sec. IV, II ; Coniinenlary on the 
l)ayal,h.iga. 

* Oayakrama Sangraha, Ch. II, 
sec, V, 3, 4 ; and ComiiieiUary on 


the Dayabhaga. Justice Dwarka- 
nath Miner, in his judgment in 
Jndoo Nath Sircar v. Bnsiinta 
Coomar Roy CJhowdhry, has tried 
to reconcile to some e.xtent this 
discrepancy between the Daya- 
krama Sangraha and the Daya- 
bhaga : see 19 W. R., 266, 267. 

* 19 W. k., 264. 
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be dead, to the father ; but on failure of all these, it Lbctcjrb XL 
devolves on the husband.’ Thus Katyayana says : — ^ 

* That which has been given to her by her kindred • * 

goes on failure of kindred to her husband.* 

“It has been argued that the passage above quoted 
refers to that kind of stridhana only which is called 
sulka (fee or perquisite). But this argument is evidently 
founded on a mistake. The very text of Katyayana, 
cited by the author in the passage in question, shows 
that it also refers to property given to a woman by her 
kindred, that is to say, by her father and mother ; and 
if this is not sufficient to remove all doubts on the 
point, we have only to examine a few of the preceding 
clauses. 

“ In Clause 10 of the same section and chapter the 
author introduces the subject by saying that ‘ property 
received by a woman after her marriage from the family 
of her fatlier, of her mother, or of her husband, goes to 
her brothers (not to her husband),* and in support of 
this position he cites a text of Yajnavalkya, which 
declares : — * That which has been given to her by her 
kindred as well as her fee or gratuity (stMa), and any- 
thing bestowed after marriage, her kinsmen take, if she 
die without issue.* It should be borne in mind that 
this text of Yajnavalkya refers to three different kinds 
of stridhana — namely, fifsiy property given to a woman 
by her kindred ; second y her (sulha) fee or gratuity ; 
and thirdy property bestowed on her after her marriage 


“ In Clauses 22, 23, 24, 25, 26, and 27 he discusses 
the opinions of several authors about the order of suc- 
cession to be followed in regard to such property, and 
in verse 28 he concludes the discussion by saying that 
‘ in the first place it goes to brothers of the whole blood, 
then to the mother, and on her default, to the father.’ 

“It is clear, therefore, that the proposition laid down 
in Clause 29 is nothing but the final f^siim^ of the 
B, HL 27 
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Leg ruRfi >cr. various matters discussed in the preceding clauses, 
commencing from Clause lO; and its applicability to 
* , all the three kinds of stridhana mentioned in the text 

of Yajnavalkya, referred to in the last mentioned 
clause, is, consequently, beyond all dispute. It would 
be absurd to contend that the author of the Dayabhaga 
has laid down in the case of property given by a 
woman’s kindred a rule of succession different from that 
laid down by him in the case of sulk a property, when it 
is beyond all question that both those kinds of property 
are governed by the same text of Yajnavalkya, which is 
cited by him at the very threshold of the discussion.” 

This decision was followed in the case of Hurry 
Mohitn Shaha v. Sonatun Shaha^ in which the pro- 
perty in dispute fell under the description of gift 
subsequent, being a gift received after marriage from 
the husband’s father’s sister’s son ; and it was held in 
accordance with the rule laid down in the Dayabhaga 
(notwithstanding the opinions of Raghunandana and 
Srikrishna to the contrary), that the husband was not 
the heir to such property until after the brother, the 
mother, and the father. 

Heirs after the After the poiut at which we have arrived, the further 
husband, the order of succcssion to stridhana is uniform, being the 

ijrother, and . * ® 

the parents, the same for all descriptions of stridhana. After the husband, 
aTcoaiilfg to^ the brother, and the parents, the next group of heirs 
^ is that indicated in the following text of Brihaspati — 

* The mother’s sister, the maternal uncle’s wife,® the 
paternal uncle’s wife,^ the father’s sister, the mother-in- 


» I. L. K., I Cal., 275. 

“ Cited in the Dayabhaga, Ch. 
JV, Sec. Ill, 31. 

* In Colebrooke^s translation 
‘ the maternal uncle * occurs in the 
place of ‘ the maternal uncle’s 
wife.’ This is evidently a mistake. 
See the edition of the Dayabhaga 
by Bharat Chandra Siromani, pub- 


lished in 1863. 

* This is altogether omitted in 
Colebrooke’s translation. But this 
must be a mistake, as will be seen 
by referring tQ paragraph 36 of sec. 
Ill, Ch. IV, of the Dayabhaga. 
See also the edition of the Daya- 
bhaga by Bharat Chandra Siro- 
mani. 
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law, and the wife of an elder brother, are pronouncecj 
similar to mothers. If they leave no issue of their 
bodies, nor son [of a rival wife,] nor daughter's sotij 
nor son of those persons, the sister’s son. and the rest 
shall take their property.'* 

But the Bengal lawyers, while adopting this, text as 
indicative of the group of heirs that comes next, do 
not, like Devandabhatta,^ accept it as declaratory of 
the order in which those heirs succeed one after another. 
Thus Jimutavahaiia observes — 

“For want, then,' of sons and other linear heirs as 
here specified, and in default of brothers or other pref- 
erable claimants, including the husband, the inheritance 
passes to the sister’s son and the rest^ although kinsmen^ 
as the father-in-lavv, the husband’s elder brother, or the 
like, be living, bor the text bears no other import ; 
and the chief purpose of indicating, under the head of 
inheritance, the competency to present funeral obla- 
tions, as is done by describing the women as similar to 
mothers, and certain persons as standing in the relation 
to them of sons, is to suggest the right of succession to 
tlieir property. 

“ Hence, since. the text enumerates ‘ sister’s son,’ &c., 
if the order of succession consequently be, first the 
sister’s son, then the husband’s sister’s son, next the 
child of the husband’s younger brother, afterwards the 
child of the husband’s elder brother, then the son of the 
brother, after him the son-in-law, and, subsequently, 
the younger brother-in-law, the right would devolve 
last of all on the younger brother of the husband, con- 
trary to the opinion and practice of venerable persons. 
Therefore, the text is propounded, not as declaratory of 
the order of inheritance, but as expressive of the 
strength of the fact [namely, of the benefits conferred].’ 


* Smriti Chandrika, Ch. IX. sec, ^ Dayabhaga, Ch, IV, sec. Ill, 

111,36,37. • 35,36, 
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Lecturr XI. The order of succession as deduced from the above 
text by the application of the doctrine of spiritual 
* , ‘ benefit, is thus stated by Jimutavahana ^ — 

This then is the order of succession, according to 
the various degree [of benefit to the owner of the 
property] from the oblation of food at obsequies. In 
the first place, the husband’s younger brother is entitled 
to the woman’s property ; for he is a kinsman {sapinda) 
and presents oblations to her, to her husband, and to 
three persons to whom oblations were to be offered by 
her husband. After him, the son either of her hus- 
band’s elder or of his younger brother, is heir to the 
separate property of his uncle’s wife ; for he is a kins- 
man, and presents oblations to her, to her husband, and 
to two persons to whom oblations were to be offered 
by Iier husband. On failure of such, the sister’s son, 
though he be not a kinsman {sapinda), inherits the 
separate property left by his mother’s sister, because he 
presents oblations to her, and to three persons (her 
father and the rest) to whom oblations would have been 
offered by her son. In default of him, the son of her 
husband’s sister (for it is reasonable, since the husband 
has a weaker claim than the son, that persons claiming 
under them should have similar relative precedence) is 
heir to the property of his uncle’s wife ; because lie 
presents oblations to three persons to whom they were 
to be offered by her husband, and also presents obla- 
tions to her and to her husband. On failure of him, 
the brother’s son is the successor to his aunt’s property, 
for he presents oblations to the father, to her grand- 
father, and to herself. If there be no nephew, the 
husband of his daughter is heir to his mother-in-law’s 


> Dayabhaga, Ch. IV, sec. Ill, sec. VI, 5, 6, and 13 ; and the 
37. For an account of the doctrine judgment of Mr. Justice Alitier, in 
of spiritual benefit, see the Daya- Gooroo Gobind Shaha v, Anund 
bbaga, Ch. XI, sec. I, 37 -40 ; Lall Ghose, 13 W. R. (F, B.), 57. 
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f 

property, since he presents oblations to his mother>in/^ Lisc turk xi. 
law and father-in-law ” 

Raghunandana,^ Srikrishna,^ and Jagannatha® agree • 
with the author of Dayabhaga in laying down the same , 

order of succession for these six heirs ; and they refer 
to the same doctrine of spiritual benefit as the basis of 
their conclusion. 

On failure of these six heirs, the succession devolves The sapimias, 
on the father-in-law, the husband’s elder brother, and 
the rest, according to their nearness of sapinda kin- 
ship.^ 

Here the enumeration of heirs stops in the Daya- 
bhaga and the Dayatattwa. 

After the husband s elder brother, the other sapmdas 
succeed in the following order, as pointed out by Jagan- 
natha:®— First the father-in-law’s great-grandson in 
the male line succeeds (for his grandson, that is the 
husband*s brother’s son, who is a nearer sapinda^ has 
already a place assigned to him among the six heirs 
in Brihaspati's list) ; after him, the husband's paternal 
grandfather and his issue ; and next, the husband’s 
paternal great-grandfather and his offspring. 

Failing the sapindasl' says Srikrishna,® the saku-> Sakuiyas and 
lyas^ and after them the saitianodakas^ and next the 
samanapravaras (persons descended from the same 
patriarch in the male line), succeed in the same order 
as in the case of the property of males.'* ^ After these, 
according to Srikrishna, the learned Brahman co-vil- 
lagers take the property of a Brahmani woman, and 


' Dayatattwa, Ch. X, 27 — 36. 

* Dayakrama Sangraha, Ch. II, 
sec. VI, 1-9, 

* Colebrooke’s Digest, Bk, V, 
513, commentary, VoJ. II, 623-624. 

* Dayabhaga, Ch. IV, sec. Ill, 

39 ; Dayatattwa, Ch. X, 38 ; Daya- 
rama Sangraha, Ch. 11 , sec. 
VI, 10. ' 


* Colebrooke’s Digest, Bk. V, 
513, commentary, Vol. II, 624. 

• Dayakrama Sangraha, Ch. II, 
sec. VI, II; and commentary on 
the Dayabhaga, Ch. IV, sec. III. 

^ The words in ifalirs are omit- 
ted in Wynch’s translation of the 
Dayakrama Sangraha. See Vya- 
vasiha Darpana, p. 727, note. 



422 SUCCESSION TO STRIDHANA— BENGAL SCHOOL. 


LRc ruKE XT,' 


Pntornal kins- 


the king takes the property of a woman of any other 
rlass.^ 

Whether the samanapmvaras mentioned above are 
the samanapravaras of the husband or those of the 
father, Srikrishna docs not explain. According to the 
received opinion, based upon a text of Brihaspati. cited 
in the Udvahatattwa, as a woman is, by marriage, 
transferred from her father’s goira to that of her hus- 
band, the husband’s samanapravaras become the sama^ 
natravaras of the wife. There is, however, a text of 
Katyayana, also cited in the Udvahatattwa, which 
declares “that a woman remains in her father's gotra 
until ner sapindikarana ; and this text might perhaps 
support the view that the samanapravatas in question 
are those of her father.® 

Srikrishna’s authority is not clear on the point as to 
whether kinsmen of a woman on the father’s side, other 
than those already definitely named, can be her heirs. 
But Jagannatha^ expressly recognizes their right of sucr 
cession. After naming the samanodakas of the woman’s 
husband, he adds, — “ After these, her kindred on her 
father's side, as far as the tenth person ; after them, the 
family of her mother ; and lastly, the king takes the estate 
except the property of a Brakmafii woman. This brief 
exposition may suffice. 

“The ground of this order of succession is the per- 
formance of obsequies ; for it is shown, in the case of 
property left by the man, that heirs succeed in right of 
benefits conferred.” — And in support of this rule he cites 
the following text of the Vishnupurana — 

“ By the sapindas and samanodakas of the father and 
mother, by intimate companions, or by the king, who 

* Dayakrama Sangraha, Cb. II, saj^at’s Tract on Widow Marriage, 

sec. VI, 12, 13. 165—172. 

* See Udvahatattwa, Institutes * Colebro- ke’.s Digest, Bk. V, 

of Kaghiinandaua, Vol. II, p. 72. 513, commentary, Vol. II, 624. 

These texts are ahso cited in Vidya- * IHd^ Bk.V, 514, 
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takes an escheat, the first rites must be performed, bpt Jecture xi. 
the last rites shall only be celebrated by sons and* the 
rest/* ' , ' 

Considering how anxiously the Hindu law tries to 
prevent escheat to the Crown, and bearing in mind the 
other reasons stated in the last lecture, I think it may 
be safely affirmed, on the authority of Jagannatha, that 
on failure of other heirs, a woman*s kinsmen on the 
father’s and the mother’s side succeed to her stridhana 
according to the Bengal school. One of the strongest 
arguments in support of this view is the fact that it is 
deducible from the doctrine of spiritual benefit, which is 
so emphatically and so repeatedly declared by the 
founder of the Bengal school to be applicable to the 
devolution of stridhana. 

The limitation imposed on the general rights of the The c rown. 
Crown, in the case of the property of a Brahmani woman 
dying without heirs, must be taken to be practically 
inoperative now, according to the ruling of the Privy 
Council in the case of The Collector of Masulipatani v. 

Cavaly Vencata Narainapah} in which the correspond- 
ing restriction in the case of the property of a Brahmin 
has been held to be no bar to the right of the Crown to 
take heirless property by escheat. 

The rules given above do not, according to Jagan- Heirs to ini- 
natha, govern the devolution of immoveable property peny given' hy 
obtained by a woman by gift from her husband. Such 
property according to him passes to the heirs of her 
husband f and in support of this view he refers to the 
following text of Katyayana '? — 

“ What a woman has received as a gift from her 
husband, she may dispose of at pleasure after his death, 
if it be moveable ; but as long as he lives, let her pre- 
serve it with .frugality, or she may commit it to his 
family. 

* 2 W. R., 59 C.). 515 commentary, Vol. II, p. 626. 

* Colebrooke’s Digest, Bk. V, '• Ibid^ Bk. V, 477. 
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Lkcture xlt. “ The childless widow, preserving inviolate the bed of 
her* lord, and strictly obedient to her spiritual parents, 

* , ‘ may frugally enjoy the estate until she die ; after her, 

the legal heirs shall take it.” 

The same view has been expressed by Kindersley, J., in ’ 
an obiter dictum in his judgment in Venkata RamaRau 
V. Venkata Suriya Rau} But the opposite view has also 
been maintained,^ though its correctness under the 
Bengal law is not free from doubt. 

Heirs to the The order of succession to the property of a maiden, 
maKien? ° ^ according to the Bengal law, is the same as that accord- 
ing to the other schools. It is based upon the text of 
Baudhayana, which is followed by almost all the com- 
mentators, and which runs thus — 

“ The wealth of a deceased damsel, let the uterine 
brethren themselves take. On failure of them, it shall 
belong to the mother ; or, if she be dead, to the father.” 

On failure of the heirs mentioned in this text, the 
next heirs would, I presume, be the paternal kinsmen 
in order of proximity. 

If any property left by a maiden was received as a 
gift from the bridegroom to whom she was betrothed 
the bridegroom is entitled to take back such property.* 

‘ I. L. R., I Mad., 286. ® Dayabhaga, Ch. IV, sec. Ill, 

* Macnaghten’s Precedents of 7 ; Dayat-ittwa, Ch. X, 21. 

Hindu Law Ch. 1 , sec. II, Case * Dayakrama Sangraha, Ch. II, 
XIV. sec. 1 . 



LECTURE XII. 

SUCCESSION TO WOMAN’S PROPERTY OTHER THAN HER 
STRIDHANA. 

Succession to woman’s property other than her stridhana — First, succession 
to inherited property — According to the Benares school — According to the 
Maharashtra school — 'Phe Mayukha — According to the Bengal school — 

According to the Dravida and Mithila schools — Secondly, succession to 
property acquired otherwise than by inheritance and not coming under the 
technical definition of stridhana — According to the Mitakshara — Accord- 
ing to the Mayukha — According to the Bengal, the Dravida, and the 
Mithila schools — Share on partition — Property acquired by gift from 
strangers or by labour and skill — during widowhood and maidenhood — 
during coverture. 

In the last three lectures I have treated of succe.ssion Succession to 
to stridhana according to the different schools. As erty^oUKVlVi^^^^ 
there are certain descriptions of woman's property stridhana, 
(among which the most important is that obtained by 
inheritance) which do not always rank as stridhana^ it 
remains now to say a few words regarding the devolu- 
tion of such property. I shall consider, first,, property 
acquired by inheritance ; and, secondly, other descrip- 
tions of woman’s property which do not rank as stridhana. 

As regards property acquired by inheritance, there succes- 

, . Sion to inherit- 

are two classes of cases ; one, where the property is ed property, 
inherited by a woman from a male, and the other, where 
it is inherited by her from a female. 

According to the Mitakshara, such property would. According to 
. , ^ , , , , Benares 

in either case, i*ank as stridhana, and descend as such, school. 

To this simple rule of Vijnaneswara, an important 
exception has been attached by the decision of the 
Privy Council'in the cases of Bhugwandeen Doobey v. 
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Myna Baee^ and Mussatnut Thakoor Dayee v. Rat Balack 
kam;^ in which it has been held that property inherited 
by a widow from her husband passes on her death, not 
to her heirs, but to the next heir of her husband. This 
is the ruling of the highest Court of Appeal for India ; 
and it is, moreover, in accordance with the Viramitro- 
daya,‘* which declares succession to the widow’s estate 
to be an exception to the general rule, that property 
passes on the demise of the owner to the heirs of such 
owner, and not to the heir of any previous owner. 
Vijnaneswara’s rule must, therefore, be taken subject to 
this exception. 

Following what is considered to be the spirit of the 
above ruling, the Indian Courts by their decisions have 
introduced other exceptions, which really tend to sub- 
stitute for Vijnaneswara’s rule the opposite doctrine 
maintained by the Bengal school, that property inherited 
by a female does not become her stridhana in any case, 
and that it passes on her death to the next heir of the 
person from whom she inherited it. These decisions I 
have already examined in a former lecture.^ And I 
think it would not be incorrect to affirm that, except in 
cases in which the point is absolutely concluded by 
authority, property inherited by a female should, accord- 
ing to the Benares law, descend to the heirs to her 
stridhana,^ 

In the Maharashtra school, except in certain places, 
such as Guzeratand the Island of Bombay, which follow 

^ 9 W. K. (P. C.), 23. hcriled by a daughter from her 

10 W. R. (P. G.), 3. father passes on her death to her 

* Pp. 629, 630, edition by Jiva- father’s heirs. The same principle 

nanda Vidyasagara. would evidently apply to the case 

* Lecture VII, anie, pp. 295 — of any other female heir inheriting 

304. to a male. So that it must now be 

* Since the above was written, taken to be the settled law of the 

the Privy Council has held in the Benares school, that property in- 
case of Cliotay Lall v, Chunnoo herited by a woman from a maU 

Lall (3 C, L R., 465) that, under relation passes^ on her death to his 

the Mitakshara law, property in- heirs. 



the; mayukha. 


427 


the Mayukha,^ the law is the ^ame as in the Benares* Lecture 
school And the decisions of the Bombay Courts /;t re 
.more in accordance with the doctrine of the Mitaksharcf * 
than the decisions of the Courts on this side of India. 

The Mayukha agrees with the Mitakshara in includ- 'Ehe Mayuk*ha. 
ing inherited property under the denomination of stri- 
dhana^ but differs from it in regarding such property 
(along with certain other descriptions of woman’s pro- 
perty) as a peculiar class of stridhana^ and in prescribing 
for it an order of succession different from that laid 
down for stridkana strictly and technically so called.*"^ 

The passage of the Mayukha*^ bearing upon this point 
has been rendered by Borradaile thus : — 

“ However, the text of Yajnavalkya — ^ Let sons divide 
equally both the effects and the debts, after [the demise 
ofj their tvvo parents’ — relates to [what is] acquired by 
the act of partition and the like, with the exception of 
that declared in the above text [as woman’s property]. 

From this it is clear that, if there be daughters, the sons 
or other heirs even succeed to the mother’s estate, dis- 
tinct from that part before described [as woman’s 
property]” 

This passage is thus explained by Mr. Justice West 
in his judgment in Vijinrangam^ s case : ** — 

“ Inherited property,” Niikantha says, though it is sh'i~ 
dhana^ not being one of those kinds of stridhana for 
which express texts prescribe exceptional inodes of 
descent, goes, on the woman’s death, to her sons and the 
rest, as if she were a male, and this too notwithstanding 
her having left daughters (Vyavahara Mayukha, Ch. 

IV, sec. X, pi, 26). The passage which sets forth this 
doctrine being somewhat obscure in Mr. Borradaile’s 
translation, it maybe as well to say that its true purport 
is this : ‘ It is clear that although there be daughters 

' See Krishnaji Vyankiesh sec. X, 25, 26. 

Taridurung, 12 Bom , 65. ” Ibid^ 26. 

* Vyavahara ^ftlyukha, Ch. IV, * 8 Bom., O. C. J., 260. 
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Lecture' the sons or other heirs still succeed to the mother’s 

" 1 estate, so far as it is distinct from the part already 

* , ‘ described (as subject to peculiar devolution under texts 

applicable to particular species of stridhafta)^^ 

Though the rule deduced by Mr Justic West from 
the foregoing passage of the Mayukha, — namely, that 
property inherited by a woman descends to her sons or 
other relations who would have been her heirs if she 
had been a separated male proprietor, — is simple 
enough, its practical application is not altogether free 
from difficulty. According to this rule, the heirs to a 
woman’s inherited property are successively, the son, the 
grandson, the great-grandson, the husband (who comes 
in place of the widow), the daughter, the daughter’s son, 
the father (who according to Nilkantha,^ comes before 
the mother), the mother, the brother, the brother’s son, 
the gotrajas and the bandhus, 

Down to the brother’s son, the above order is quite 
clear and explicit. But then the question arises whether 
the gotrajas are the gotrajas of the woman’s father, or 
those of her husband. 

Vijnaneswara’s opinion seems to be thi.s, that though 
the father’s gotrajas are the gotrajas of a maiden, the 
husband’s gotrajas would be the gotrajas of a married 
woman. For he distinguishes the gotrajas from the bkin- 
nagotras^ and in one place, uses the term samanagotra as 
synonymous with the term gotraja (Mitakshara, Ch. II, 
sec. V, 3, 5). So that as pointed out by Messrs. 
West and Biihler,^ gotraja in the Mitakshara means a 
person of the same gotra. And as a woman is by mar- 
riage transferred from her father’s gotra to that of her 
husband,-^ it follows that a married woman can have no 
o\h^x gotraja relations besides those of her husband. 

‘ Vyavahara Mayukha, Ch. IV, Laghu Harita cited in the Udva- 
sec. VIII, 14, hatattwa, Raghunand ana’s Insti- 

W. and B., 147. tutes, Vol. II, 72. 

* See the texts of Brihaspati and 
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Nilkantha, however, appears to take a different view, * 
He uses the term gotraja in the sense of ‘born in tlie 
family and it is by taking the term in this sense, that 
he admits the sister as an heir among the gotrajas so 
that, according to him, th^ gotrajas of the father would 
be the gotrajas of the daughter, whether married or un- 
married. This interpretation of the Mayukha derives 
some support from the following observations of Mr. 
Justice West in Vijiarangauis case — 

“According to this law of the property inherit- 

ed by Yesu would, in the absence of descendants, go to 
her parents, just as if she had been their only son and 
failing them, to the paternal grandmother and the 
sapindas of the father, the gotrajas taking precedence of 
the bkinnagotras, Nilkantha’s view of what constitutes 
2^ gotrajasapinda is shown by the Vyavahara Mayukha, 
Ch. IV, sec. VIII, 19. He regards this relationship as 
constituted by birth in the family, and for this reason 
assigns to a man’s sister the first place amongst his 
sapindas^ 

But the point is not very clear, and the remarks of Mr. 
Justice West himself in a later case^ have thrown con- 
siderable doubt upon it. 

“ Nilkantha, ” observes that learned Judge, “while he 
admits the paternal grandmother, makes no provision 
for the paternal great-grandmother, by his subsequent 
arrangements : if they are to be considered as in any- 
way exhaustive, he rather implicitly excludes her. Yet, 
being able to provide for the paternal grandmother apart 
from all gotraja connexion by means of Manu’s text in 
her favour, he has chosen to rank her amongst the 
gotrajasapindas. She does not, like the great-grand- 
mother in theMitakshara, rest on this connexion, and this 
alone for her ‘place in the line of inheritance ; but being 

* Vyavahara Mayukha, Ch. IV, ■ Lallubhai Bapubhai v, Manku- 

sec. VIII, 19. ^ varbai, I. L, R., 2 Horn., 446. 

* 8 Bom., O. C. J., 260, 261. 
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designated gotraja-mpinda^ and being so only in virtue 
of her marriage, it follows of necessity that Nilkauthal 
thought that marriage, as well as birth created thei 
gotraja relationship. I'his might lead to absurd results,; 
as women, inheriting in two families, while men inherit-' 
ed only in one, might gradually absorb all the property ; 
but, as we have seen, the blood gotraship of vvomen can- 
not safely be extended beyond the sister." ; 

After the gotrajas come the bandhus, who, according 
to the explanation given in the Mayukha,^ are certain 
blood relations of the deceased female proprietress. 
Among these come, first, her own bandhus in the follow- 
ing order, — her father’s sister’s son, her mother’s sister’s 
son, and her mother’s brother’s son ; then, her father. 
bandkus, in the same order ; and lastly, her mother’s band-t 
hus, in the same order. Whether in the case of succes- 
sion to woman’s property, according to the Mayukha, this 
enumeration of bandhiis is to be deemed exhaustive or 
not, has not yet been decided. . . 

The view taken by West, J., in Vtjiarangaid s case, 
has however been completely dissented from by the 
Bombay High Court (Sargent, C J., and Telang, J.) in 
the case of Mantlal Rezvadiit v. Bai Rezm, I L. R., 17 
Bom., 758, in which it has been held that according to 
the Mayukha the heirs to property which does not 
rank as stridhana in the technical sense of the term, 
such as inherited property, are the same as the heirs 
to sirtdhana proper, with only this difference that male 
offspring have preference over female offspring. 

According to the Bengal school, property inherited 
by a female, whether as heir to the ordinary property 
of a male relation, or as heir to the stridhana of a female, 
does not rank as her stridhana in any case, but passes 
on her death to the next heir of the person from whom 
she inherited it. 


1 Ch. IV, sec. VIII, 22. 
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In the case of property inherited from a male relation 
this rule is clearly laid down by the founder of *the 
Bengal school, as a deduction from Katyayana’s text 
relative to the widow’s estate. 

“But, if a maiden daughter,” says Jimutavahana/ 
“ in whom the succession has vested, and who has been 
afterwards married, die [without bearing issue], the 
estate, which was hers, becomes the property of those 
persons, a married daughter or others, who would regu-r 
larly succeed if there were no such [unmarried daugh- 
ter] in whom the inheritance vested, and in like manner 
succeed on her demise after it has so vested in her. It 
does not become the property of her husband or other 
heirs ; for that [text which is declaratory of the right of 
the husband and the rest] is relative to a woman’s peculiar 
property. Since it has been showm by a text before 
cited, that, on the decease of the widow in whom the 
succession had vested, the legal heirs of the former 
owner, who would regularly inherit his property if 
there were no widow in whom the succession vested,— 
namely, the daughters and the rest — succeed to the 
wealth ; therefore, the same rule [concerning the succes- 
sion of the former possessor’s next heirs] is inferred, 
d fortiori^ in the case of the daughter and grandson 
whose pretensions are inferior to the wife’s. 

“ Or the word ‘ wife’ [in the text* above quoted, 
sec. I, 56] is employed with a general import, and it 
implies that the rule must be understood as applicable 
generally to the case of a woman’s succession by in- 
heritance.” 

The case in which property is inherited by a female 
as heir to the stridhana of another female, is not so 
clearly provided for by the Bengal commentators. But 
the rule laid down above, that the property would pass 
to the next heir of the original owner of such stridhana 
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' Bayabhaga, Ch, XI, sec. II, 30^ 3 ^* 
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Lbcturb' is deducible from the following passage of the Daya- 
krama Sangraha — 

* “ Here, however, on the death of a maiden daughter, 

or of one affianced, in whom the succession had vested, 
and who having been subsequently married, is ascertain- 
ed to have been barren, or on the death of a widow who 
has not given birth to a son, the succession to the pro- 
perty which had passed from the mother to her 
daughters, would devolve next on the sisters having, and 
likely to have, male issue, and in. their default, on the 
barren and widowed daughters ; — not on the husband 
of such daughter above-mentioned in whom the succes- 
sion had vested : for the right of the husband is relative 
to the * woman's separate property,* and wealth which 
has in this way passed from one to another, can no 
longer be considered as the ‘ woman’s separate pro- 
perty — This must be understood.** 

The same rule may also be deduced from the Daya- 
bhaga independently of the authority of Srikrishna, 
as you will observe in the following passage of the judg- 
ment of Mr. Justice Romesh Chunder Mitter in the case 
of Bhooban Mohan Banerjee v. Muddu 7 i Mofmn Sing: ^ — 
“ It seems to me that the same rule is laid down in 
the Dayabhaga, Chap. XI, sec. II, para. 30. The 
chapter in question, it is true, mainly deals with rules 
of succession tt) properties UiT by a deceased male 
owner ; but the paragraph referred to above appears 
to me to lay down a rule applicable generally to succes- 
sion by women, whether to the properties of a man or 
to stridhana of a woman. If it were not so, there would 
be no provision in Dayabhaga relating to succession 
to property inherited by a woman from a female ances- 
tress who held it as stridhana^ I do not think Jhat 
this is probable. Having regard to this circumstance, 
and having regard to the language of the paragraph in 

* Ch. II, sec. Ill, 6. * 1 Joygobind Shome’s Law 

Reporter, p. 5. 
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question, which is very general, it seems to me that^tl^c 
rule there laid down is also applicablcj^to stridhana 
property inherited by a woman/* 

The above rule of succession seems to have been 
recognized by the Sudder Court of Bengal so far back 
as the year 1793, in the case of Pran Klshen Singh v. 
Miissammaiit Bhagzvutee} I ought to tell you, however, 
that there are certain remarks of Jagannatha ^ which 
throw some doubt upon the correctness of the above rule. 

A daughter,” says he, “ may at pleasure give away to any 
person whomsoever the exclusive property of her mother^ 
which has devolved on her ; after her death, the daughtcr*s 
son-in-law and the rest shall obtain that which has not 
been aliened. It should not be argued, that a daughter 
is only permitted to enjoy for life the peculiar property 
of a woman ivhich she has inherited^ like the estate left 
by a man, to which she has succeeded. That has not been 
asserted by Jimutavahana, and no reasoning supports it.” 

The law on the present subject is not at all clearly 
laid down by the commentators of the Dravida and 
Mitbila schools. One thing, however, may be taken as 
settled by repeated decisions,^— namely, that property 
inherited by a woman from a male relation does not 
rank as her stridhana according to those schools. 

It seems that there only three possible modes as 

regards the devolution of a woman's inherited property : 

first,— W. may pass to the next heir of the previous 
owner from whom the last proprietress inherited it, as 
is the rule in the Bengal school ; or 


* 1 Sel. Kcp., 4, followed in Pran- 
klsscn Laha 7 *. Noyan Mani, I. L. 
K., 5 Calc., 222. 

^ Colebrooke’s Digest, Bk. V, 
515, Commentary, YoJ. II, p. 628. 

* Doe de /71 Ramasami Muclaliar 
7 ), Yallata, 2 Strajjge^s Notes of 
Cases, 21 1 ; P. Bachiraju v. V. 
Venkatappadu, 2 Mad., 402 ; 

B, IIL 


MussammaiU Gyankoowar v, Dook- 
hnrn Singh, 4 Sul. Rep., 330 ; Sheo 
Sehai Singh v. Mussummat Omed 
Konwar, 6 Sel. Rep., 301 ; Puncha- 
nimd Ojhah z\ Lalshan Misser, 
3 * 4 ® 5 Vadaganadha 

Tevar v. Dora Singha Tevar, I. L. 
R., 3 Mad., 290. 

28 
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^ Secondly, — It may descend to those relations of the 
last proprietress who would have been her heirs if she 
were a separated male owner, as is the rule deduced in 
Vijiarangavi's case^ from the Mayukha ; - or 

Thirdly^ — It may follow the order of succession appli- 
cable io stridhana as is the rule according to the Mitak- 
shara. 

As regards property inherited from a male relation, 
the first of the above three rules seems to be the correct 
one.® 

In the case in which the property inherited by a 
female was the stridhana of her predecessor, it is by no 
means clear which of the rules ought to be followed. 
Macnaghten says : ^ — '^Stridhana, which has once 
devolved according to the law of succession which 
governs the descent of this peculiar species of property 
ceases to be ranked as such, and is ever afterward govern- 
ed by the ordinary rules of inheritance : for instance, 
property given to a woman on her marriage is stridhana 
and passes to her daughter at her death ; but at the 
dauglitcr’s death it passes to the heir of the daughter 
like Ollier property : and the brother of her mother 
would be heir in preference to her own daughter, such 
daughter being a widow without issue.” 

But as pointed out by Mr. Justice Romesh Chunder 
Mitter in his judgment in the case of Bhoobun Mohnn 
Banerjce. v. Muddon Mohiin Sing;^ the rule of succession 
indicated in this passage seems to be based upon a 
misconception of the provisions of the Hindu law on 
the subject. It is not true that there is an ordinary 
rule of succession applicable to woman’s property 
generally, and a special rule of succession applicable to 
her stridhana. The only rules of succession to woman’s 


1 S Bom., O. c. J., 260. 

Vyavahara Mayukha, CIi. IV, 
c. X, 26. 

" See the cases cited in note 2, 


P. 433- 

* Principlc.s of Ifindu Law, 3S. 

® Joygobind Shome’s Law 
Reporter, Vol. I, p. 5. 



PRAVIDA AND MlTIlilA SCHOOLS. 


A3S 


propcrt)' that are recognized in the Ilidii law, arpithe Lkcturk 
special rules relating to stridkana. What is meant iii 
the above passage by the * ordinary rules of inheritance ’ • 

must, therefore, be the law of succession to the property • ^ 

of a male owner. But that law is evidently intended to 
apply only to the property of a male owner. Thus, 
Vijnaneswara, after giving that law, commences his 
exposition of the law relating to woman’s property in 
these words : ^ After briefly propounding the division 
of wealth left by the husband and wife (‘ Let sons divide 
equally both the effects and the debts after the demise 
of their two parents ’), the partition of a imds goods 
has been described at large. The author, now intending 
to explain fully the distribution of a woman's property, 
begins by setting forth the nature of it.” It is only in 
the limited class of cases under the Mayukha, noticed 
above, that a woman’s property has been held to devolve 
according to the law of succession applicable to the 
property of a male. 

It may be urged that the first of the above three 
rules is applicable to the case of property inherited 
from a female in the same way as to the case of pro- 
perty inherited from a male owner. This view derives 
some support from the decision of the Madras High 
Court in the case of Sengainahithaminal v, Va/aj?ida 
Mudali and it has the further recommendation that 
it reduces to a uniform rule the law of succession to a 
woman’s inherited property in all cases. 

But on the other hand, it may fairly be contended 
that as the decision in the Madras case just referred to 
is opposed to the doctrine of Vijnaneswara, and is based 
mainly upon the Bengal commentaries, it ought not to 
be accepted as a correct exposition of the law of the 
Dravida and Mithila schools. It is the Mitakshara, 
and -not the Dayabhaga, that is followed in those 


1 Mitakshara, Ch, 11 , sec. XT, i; 


"3 Mad., 312, 
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schools in the absence of express provision in their 
special text-books. Now, under the Mitakshara, a 
woman’s inherited property ranks as stridhana ; and 
though in the case of property inherited from a male 
relation the doctrine of Vijnaneswara has been dissent- 
ed from, its correctness has never (except in the above- 
mentioned Madras case) been questioned as regards 
property inherited from a female. On the contrary, 
there is a suggestion by the Madras High Court itself 
in the case of P. Bachiraja v. Vetikatappada (2 Mad., 
405), that property inherited by a woman from her 
mother would rank as stridhana. Considering all these 
circumstances, it may be doubted whether the case of 
Se 7 igamalatham 7 nal should be taken as settling the point, 
or whether it should be held that according to the law 
of Mithila and Dravida, property inherited by one 
female from another should devolve like the stridhana 
of the former. See however Vaikatara 77 i v, Bhnjurga^ 
1 . L. R., 19 Mad., 107. 

So much for the order of succession to property in- 
herited by a woman. Next take the case of property 
acquired by females otherwise than by inheritance, and 
not coming within the technical meaning of stridhana. 

Under the Mitakshara, which does not limit the 
signification of the term stridhana in any way, but takes 
it to mean woman’s property of every sort, property of 
the description we are now considering would devolve 
according to the law of succession for stridha 7 ia. 

The Vyavahara Mayukha,^ as you have seen, draws a 
distinction between stridhana in the literal sense of the 
term and that technically so called, ^nd provides that 
woman’s property other than what is technically called 
stridhana follows the same order of succession that 
is prescribed for the estate of a separated male owner.^ 

* Ch. IV, sec. X, 26. been complet^^y dissented from in 

Vijiarangram's case, 8 Bom,, O. Manilal Rewadiit z'. Bai Rewa, I. 
C. J,26 o. This view has, however, L. K., 17 Bom, 758, See p. 430, 
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The law of the Bengal, the Dravida, and the Mithiia ' Lecture 
schools IS not very clear upon the point under consicfera- • 

tion. Besides inherited property, the other d®scrip-*^Ac-^rdint to 
tions of woman’s property not coming under the deno- the Dravida,^ 
mination of stridhana according, to these schools, are M^h^a 
property obtained on partition of the husband’s estate, 
property obtained by gift from strangers, and wealth 
earned by labour and skill. 

With regard to the first, — that is, the share obtained on 

, . . , . . . ^ paitiuon. 

by a woman on partition, — there is some authority for 
holding that, by the law of Bengal, it would, on the 
woman’s death, devolve, like the widow’s estate, on the 
heir of her husband.^ And the same is, I presume, the 
law of Mithiia.^ It has since been held, and it may be 
now taken as settled law, that in Bengal, the share, 
which a mother takes on partition, she takes from her 
sons in lieu of, or by way of provision for, maintenance, 
and on her death that share does not descend as if she 
had inherited it from her husband, but goes back to her 
sons from whom she received it. Sec Sorola Dasi v. 


Bhooban Mohan Neogy, I. L. R., 15 Calc., 3 14; Ilemangini 
V. Kedar Nath Kundu^ I. L. R., 16 Calc., 758. 

The law according to the Dravida school is more 
uncertain j and this uncertainty is partly due to the 
conflict between the Smriti Chandrika and the Parasara 


Madhavya, the authorities peculiar to that school, the 
former holding that the share on partition is merely a 
provision for maintenance,-^ and the latter, that it is the 
absolute assignment of a share.* The opinion of the 
Pandit given in the case of Tommee Reddy v. Nam- 
siftima Reddyl^ and apparently approved by Colebrooke, 
would go to support the view that such share consti- 
tutes stridhana^ and devolves as such. But the correct- 


^ See Macnaghten’s Consiclera- ^ Smriti Chamlrika, Ch. IV, 11. 

tions on Hindu Law, pp. 43, 4$. * Dayavibliaga (Rurneirs trans* 

* See Vivada* Chintamani lation), p. 15. 

(Tagore’s translation), pp. 261, 262. * 2 Strange, 382>~384. 



Lectuke 

Xll. 

V 


♦ProptMly 
acquired by 
gift from 
strangers or 
by labour and 
skill 


during widow- 
hood and 
maidenhood ; 


438 SUCCESSION TO WOMAN’S PROPERTy, ETC. 

ness] of this opinion is open to question, as there seems 
to be no reason why the share of the husband’s estate 
which a woman obtains on partition, should follow a 
rule of descent different from that applicable to the 
case in which she takes the whole estate by inheri- 
tance. 

The other two descriptions of woman’s property, 
namely, gifts from strangers and earnings by labour 
and skill, arc excluded from the category of stridhana 
by the following text of Katyayana quoted in the 
Smriti Chandrika^ and the Bengal commentaries:^ — 

“The wealth which is earned by mechanical arts, or 
which is received through affection from a stranger, is 
subject to her husband’s dominion. The rest is pro- 
nounced to be woman’s property.” 

This text is evidently not applicable to acquisitions 
made during widowhood, which would, therefore, rank 
as stridhana^ and devolve as siich.’"^ It is equally in- 
applicable to acquisitions made during maidenhood, if 
the girl dies before marriage. The text of Baudhayana, 
which is cited by commentators^ as the basis of the 
law of succession to the property of a maiden, in 
speaking of such property, uses the term riktha (pro- 
perty generally), and not the ambiguous word stridhana; 
and Srikrishna, in the Dayakrama Sangraha,^ gives 
the order of succession to the property of a maiden 
before discussing the definition of stridhana. So that 
the wealth of a maiden, even though obtained by gift 
from strangers or earned by mechanical arts, would 


1 Ch IX, sec. I, 16. 

' ]);iyabhaga, Ch. IV, sec. I, 
19; Dayalattwa, CIi* IX, i ; Daya- 
krama Sangralia, Ch. II, sec. II, 
25 - 

^ See the observations of the 
Jv!(licial Coniiniltce in Brij Indur 
]>ahad\ir Singh v. Ranee Janki 
Kocr, I C-alc. L. R., 325, 326 ; 


and those of Kindersley, J., in 
Venkata Rama Rau v, Venkata 
Suriya Rau, I, L, K., i Mad., 286. 

^ See Dayabljaga, Ch. IV, sec, 
III, 7; Smriti Chandrika, Ch. IX, 
sec. Ill, 35 ; Vivada Chintamani 
(Tagore’s translation), p. 270. 

5 Ch. ir, sec.T 
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devolve in the same way as other property that may * Lecture 
be technically called her sfridhana. 

The above text of Katyayana no doubt applies to covoffurof 
acquisitions made during coverture. But even here, if 
the woman dies after her husband, it is not easy to 
understand how any one except the heirs to her 
peculium can succeed to such property ; for, upon the 
death of her husband, his control would cease, and tlie 
property would become hers absolutely. It is only in 
the case in which the woman dies before her husband, 
that the question involves some difficulty. In such 
cases, on the one h.and, it may be urged that as the 
husband had complete dominion over such property 
during the lifetime of the \vifc, and held it jointly with 
her, upon her death, he would become solely entitled 
to it according to the principle of survivorship, a 
principle of succc.ssion not unknown to the Hindu 
law.^ But, on the other hand, it may be contended 
that the abov’C text of Katya3"ana excludes the acqui- 
sitions in question from the category of stridliana, only 
.so far as to declare that they arc not freely alienable 
by a woman like other sorts of her siridhana ; but it 
docs not exclude them from that category so as to 
render the law of succession to sfridhana inapplicable 
to them. On this point Jagannatha says ? “ But, 

according to Jimutavahana, Raghunandana, and the 
rest, the wife is sole owner of wealth acquired by her 
even during coverture; yet she has not independent 
power over it so long as her Iiusband lives : for tlic 
negative in the text of Manif^ (Book III, Ch. I, 

V. 52, i) convc3^s the sense of imperfection. Conse- 
quently, they have no wealth exclusively their own ; 
and the imperfection of their property consists in the 

' See IvaLtania Nauclicar v. Coicbiooke’s Diirest, FU. V", 

The Rojali of S4uvagun^'ah, 2 515, commentary, Vol. II, p. 628. 

W. R.(r. C.), 39. VIII, ^16. 
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Lecture * w^nt of uncontrolled power. It must be therefore 
understood, that the legal heirs of a woman's peculiar 
» property succeed also to this wealth.” There is no other 
express provision on this point in any of the com- 
mentaries specially followed in the Bengal, Mithila, and 
Dravida schools. In this state of the authorities, in 
which no conclusive argument can be adduced on either 
side, we may, I think, safely follow the opinion of 
Jagannatha, which is, moreover, in harmony with the 
doctrine of Vijnaneswara. 



INDEX 


ABSENCE 

of husband, conduct of wife during, 170. 

Iiow far absence of husband justifies desertion by wife, 183, 184. 

ACCU ME LA'l'IO NS 

of income of husband’s estate do not become widow's itridhana, 3or. 
of income and current income distinguished, 309. 

ACHARYA, 

daughter of, not eligible for marriage, 66, 67. 

husband’s Ackarya heir to a woman’s siridhana according to some, 379. 
ACQUbsrriONs 

of a woman by labor and skill how far her s/rid/itTua, 272, 275, 280, 285, 309, 31 

of the w ife, rights of tlie husband over, 318, 324. 

succession to a woman’s acquisitions by labor and skill, .{36—440. 

ACTS— 

XXI 0IT350 (r'rcodom of Religion), 122, 182, 186, 188. 

II of 1855 (Evidence), 134. 

XI II of 1855 (Conijxmsation to Families of Deceased I’cison?*), J54. 

XV of 1856 (Widow Marriage), 221, 256 — 264. 

XL of 1858 (Minors), nr, 

XLV of i860 (Penal Code), s. 27, 138. 

, s. 312 , 109. 

, s. 34T, 112, 

IX of 1861 (Custody of Minors), 114, 167. 

XX of 1864 (Minors). 11 1. 

XXI of 1866 (Native Convert’s Marriage Dissolution), 187— 190. 

VH of a866 (Bombay) (Hindu Heirs’ Relief), ivb 

IV of 1869 (Divorce), 187, 266. 

1 of 1872 (Evidence), 134. 

HI of 187a (Marriage), 264 — 266. 

IX of 1S72 (Contract), s. ii, 133. 

, s. 26, 87. 

X of 1.872, b, S36 (Maintenance of Wives and Children), 149, 150, 164. 

III of 1874 (Married Woman’s Property), 336. 

IX of 187:; (Majority), 36. 

I of 1877 (Specific Relief), 86. 

X of 1877, s. 260, Tib. 

XV of 1877 (Limitation)— Seh. II, Arts. 34 & i2tS, rts, i.|8. 

X of 1882, s. 488 (Maintenance of W'ivcs and Children), 149, 150, 164, 

XIV of 1882, s. 2(5p, 116. 

IX of 1887 (Small Cause Court), 87, 149. 

VIII of j8qo (Guardian and Ward), 114* 
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ADlIIVED!iNA, 

or supcrscsst/n* 127, 

fliffcrent from di'serlion, 18 f. 

^posiiion c>r superseded wife, 129, 18 r. 

ADHIVKDANIKA, 

or present on supersession, 130, 13T, 269, 273. 

ADHYAGNI, 

• or f;ift before the nuptial fire, 268, 270, 308 {f/o/c'), 403, 

ADIIYAVAIIANIKA, 

or jjift at the bridal procession, 268, 270, 271. 
inelndes gifts from strangers except in Picngal, 270, 271. 

ADOPTED SON 

cannot marry within proliibited degrees in the families of his natural and adoptive 
parents, 63. 
maternal line of, 353. 

inherits adoptive mother's siridhuna^ 352 —354, 409. 

and also adoptive father’s mother’s stridlui/iUt 358, 409 — 410. 

does not inherit adoptive mother’s mother’s sirui/ia/ia^ 349 — 350, 409. 

share of, wlien participating with legitimate sons, 355, 356, 409. 

of a deceased son, share of, 358, 359. 

of a rival wife, rights of, 356, 357. 

hrilrimii son inherits adoptive mother’s stridhana in Mithila, 396. 

ADOPTION. 

right to give or take a son in, Ddongs to the husband, 1C7. 

it may be exercised by wife or widow with husband’s permission, 167, 168. 
first wife entitled to be associated in the act of, 129, 
but this right not enforceable, 129, 

ADULTEROUS WIFE 

not entitled to maintenance, 147. 

but may receive starving maintenance, 147, 148. 

except when actually persisting in a vicious course of life, 148. 

entitled to her stridkafia, 332, 334, 

ADULTERY 

in Hindu law a crime, 125. 

action for damages maintainable against adulterer, 125, 126. 
adulteress cannot claim maintenance from adulterer, 151. 
adulteress not punishable under Indian Penal (!odc, I25. 
offsprijig of adulterous intercourse cntitlerl to niaintenance, 163. 
but never to the heritage, 161. 

AEl'lXrrY. 

no . iilo of [iroiiibiled degrees for relations by, in Hindu law, 64. 

AGJ*: 

of marriage for a male, 35. 
for a female, 42, 43. 

girl older in, not to be lakeii in mariiage, 67, 63. 

AGRE DIDHirSU, * 

who is, 5p 
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agreement * 

in restraint of marriage void, S7. • •• , 

ALIENATION, • • 

a woman lias power of, over her sirldhana generally, 2S-I, 312— 3r.p • 

but not over every kind of it, 278—281, 313, 314. 
she has absolute power over the saudayika^ moveable rind immoveable, 322. 
slie has no power over her husband’s gifts during his lifetime, 322. 

nor oven after his death over immoveables given by him, 322. i 

except when he gives her such power expressly or by implication, 322. 
but she can alienate these last with consent of next heirs, 323, 
she has power of alienation over gifts from strangers during maidenhood and widow- 
hood, 314, 321, 324. 
but not during coverture, 3f5, 323, 324. 
she has like power over her earnings by labor and skill, 314, 315, 324. 
she has no power of, over property inherited from males, 28O, 292—305, 324 — 330. 
nor any over property inherited from females, 290 — 292, 303, 304, 310, 325— 32S. 
or over the share obtained on partition, 330, 331. 
her power of, generally subject to husband’s control during coverture, 315 — 320. 
but husband has no power of, over wife’s stridhana, 319, 320. 
nor have a woman’s kinsmen any power of, over her siridhana^ 314, 315. 

ALIVA SANTANA LAW, 
what, 244. 
authorities on, 246. 

ANAND 

form of marriage among Sikhs, 253. 

ANC1C.STER-WORSH1P 

prevalent among Hindus, 90, 

its effect on the position of the son, i63, 

ANt/LOMAJA. 

who arc called, 157. 

ANUMARANA, 
what, 193, 194. 

ANWALllI'.YA 

defined, 271, 415. 

devolution of, according to the Viramitrodaya, 366, 367, 

the Mayukha, 371. 

the Smriti Chandrika, 301—384. 

the Dayabhaga, 413, 416, 418, 

APARIBHASI KA .STRIDH ANA 
defined, 372, 

devolution of, 380, 427 — 430, 

appointmi-:nt 

of wife to raise up .issue formerly allowed, 38, 170, 171, 
it is now prohibited, 38, 171, 

ARSHA 

form of marriage defined, 77. 

ASSAM, • 

mariiagc customs of, 233. 
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ASURA ' 

form of defined, 78. 

^ payment of price for bride constitutes Js/tra marriage, 80. 
but- not payment of money to bride herself, 80, 81. 

AURASA, 

or legitimate son defined, 155, 156. 

A YA 1;TU K A SIR I DI I AN A , 

, dovoUuion of, according to the Vivada Chintamani, 394. 
according to the Dayabhaga, 397—401. 

BAXDHIJ 

defined, for purposes of marriage, 59. 
for purposes of succession, 360. 

certain relations of father's band/u/s not eligible for marriage, ^9, 60. 
and so certain relations of mother’s bandit ns, 59, 60. 
succession of iiusband’s bandhns, 360, 364. 
of father’s bandhns, 364, 379, 380. 

BARRENNESS 

of daughter no disqualification for inlieri ti ng motlici’s Uridhana, 342—344, 401 — 404, 4c 
BASrARD 

may inherit in Hindu lasv, 160— 162. 
entitled to maintenance, 162, 163, 

BENARES SCIIOOlo 

definition stridkana according to, 276—280. 
devolution of s/ridhana according to, 339 — 367. 

BENGAT. SCHOOTm 

Older in which guaidiaiiship in marriage vests according to, 43. 4.}, 
definition of sh^td/iana according to, 284—292, 
devolution of stridkana according to, 31)7 — 424. 

of womans property other than stridhana according to, 430—433. 437 — 440. 
BEtjl-lCSr 

ranks as s/ridhana where a gift would rank as such, 308. 

BI' l'KOTllED DAUGH I’ER, 

succession of, under the Mitakshara, 3,13. 

in Bengal unbetrolhed daughter inherits yaiduka before, 4C3 404. 
no heir jointly with son, 399, 400, 

BETROTHED GIRL 

not ineligible for marriage, 51. 

BETROTHMENr, 
what, 8j, 83. 

distinct from marriage, 82. 83, 
its eft act, 84, 8y 

spccitic poifornvancc of contr.u.l of, not enforceable, 86. 
but danuigos recoverable for breach of contract of, 86. 

suit, for .■such clamnges fxch.decl from thu juritdiclion of Small Cause Courts &- 
lUlINN.XCOT'KA SAPIN’DAS, ’ '* 

or bandhui, succesbion of, 3O0 il ^cy, 

BLINDNESS • 

a disqiuiUlieation for inheriting stridhana, 346, 347, 
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nRAIIMA 

form of nwrriajL'o defined, 75. 

distinguished from the Prajapatya, 78. 

BRAHMANS. 

succession of learned, not allowed against escheat to the Crown, 423, 
upanayana necessary befoi*e marriage of a Brahman, 35. 

BRAHMOS, 

Adi, are Hindus, 16, 99. 

validity of the form of marriage among them, 99, 100. 

Progressive, not Hindus, 99. 

validity of the form of marriage among them, too, 253 -256. 
BRIDEGROOM 

lakes back presents made to the bride if she dies before marriage, 365, 366, .124. 
BRIDE-PRICK, 

the origin of ^fndhann, 338. 

BROTH ir-R, 

younger, prohibited to marry before elder, 41. 
inherits sister's sulkn, 365, 38 r, 386, 396, 416. 
siieeession of brothers to stridlKuui under the Mitaksharn, »3d.|, 
under tlic Dayabhaga, 410- -418. 

BUDDHISTS, 

not Hindus, 17, t8, 249. 
marriage law of Burmese, 250, 251. 

BURDEN OF PROOF 

on the party who alleges any property to be sfridhana, 310, 320, 32 r. 
CANARA. 

marriage law of, 244—246. 

CAPTUR]*:, 

marriage by, a primitive practice, 26. 
origin of, 27. 

its connection with prohibition of marriage in the same t, 28, 54. 

CASTE, 

origin of, 68, 69. 

marriage with a woman of inferior caste formerly allowed, €8, 157. 

but not with one of a supei ior caste, 157. 
marriage in a different caste now prohibited, 68. 
what constitutes difference of caste in Southern India, 69 — 72. 
in Assam, 72, 73. 
in Bengal, 72, 73. 

illegitimacy no cliscjualilicalion for caste, 73, 74. 
no distinction of castes observed among Vai^^hnavas, 2.|8. 

CEREMONIES 

in Brahma marriage, 89 — 93. 

in other forms of marriage, 83, 89, 

necessity of observing ceremonies in marriage, 94—93. 

CHAR-CHITTf. 

or deed of divorce, 179, 238, 249. 
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CIIOTA-NAGPUR, 

. marriage €tismm of tribes of, 234, 235, 

CHRISTIANITY, 

edavort to, may still b:^ governed by Hindu law, 19. 

not entitled to restitution of conjugal rights against unconverted partner, 123— 125. 
remarriage of, 13 1. 

may obtain dissolution of marriage celebrated before conversion, 187 — 189. 

• CONCUBINAGE 

allowed among Gosavis, 249, 

CONCUBINE. 

maintenance of, 150. 
rights of children by, 162, 163. 

CONDITION. 

that marriage would be dissolved on the liipponlng of certain contingency, void in law, 
173 - 

CONDONATION, 
effect of, 122. 

CONFARREATIO. 93. 234. 

CONJUGAL RIGHTS, 

restitution of, enforceable by suit, 114, 115. 

demand and refusal not a condition precedent in a suit for, it6, 

form of decree in suits for, 115. 

law of limitation for suits for, 116—125. 

mode of executing such decree, 116—120. 

not allowed to persons, deaf, dumb or affected willi incurable and loathsome mala- 
dies, 38, 120. 

not allowed where a further ceremony is necessary by custom, 120, 
not allowed on the ground of cruelty or ill-treatment, 120—122. 
unless there has been condonation, 122, 
or of change of religion, 122 — 124. 
not allowed to a wife guilty of conjugal infidelity, 122. 

CONSUMMATION 

not necessary for irrevocability of marriage in Hindu law, lot. 

CONTRACT 

of husband or wife, how far binding on the other, 151 — 15^. 

CONVERT 

from Hinduism cannot claim restitution of conjugal rights, r 2. 
but can claim custody of children, 166. 
bound to maintain an unconverted wife, 189. 

COUSIN, 

marriage with, prohibited in Hindu law, 64, 65. 

COVERTURE, 

woman’s power over her strUhana during, 315 — 321. 

CREDl'i'OK. 

husV):mcVs, cannot seize wife’s s/rhlkana, 137, 319. 

CROWN 

takes by escheat hcirlcss property iu all cases, 423. 
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CRUELTY, 

what constitutes, sufficient to justify sepanuion between man and \vife,*i^«^--i22, 
CUSTODY 

of infant chilil belongs to the father, 165. 
of extreme tender age, belongs to the mother, 166. 
of illegitimate child belongs to llie mother, 167. 
of infant wife belongs to the husband, no. iii. 

CUSTOM. 

an important source of Hindu law, 10—13. 
the principal source of law among aboriginal tribes, 226, 
conditions requisite for validity of, 223 — 226. 
burden of proving existence of, 227. 

family customs in derogation of law how far valid, 228, 229. 
divorce allowed by, 179, 180. 
in Western India, 237, 238. 
in Southern India, 246, 247. 
marriage customs in different families, 228 et scq. 
in a Manbhum Raj, 230. 
in the Tipperah Raj family, 230, 
among Uriya chiefs, 231, 232, 
marriage customs, local and tribal, 232 et scq. 
in Bengal, 233, 
in Chota Nagpur, 234, 235, 
among the Santals, 234. 
in the North-West, 235, 236. 
ill Western India, 236—239. 
in Southern India, 239— 247. 
marriage customs among different seels, 247 ct sej. 

Vaishnavas, 248. 

(iosavis, 248, 249. 

Buddhists, 249—251, 

Jainas, 251, 252, 

Sikhs, 252, 253. 

Brahmos, 253 --256. 


DAIVA 

form of marriage, 76, 77. 

DAMAGES 

recoverable for breach of contract of bctrolh.il, 36. 

DANCING-WOMKN, 

.succession to propei ty of, 389 — 394. 

DASr. 

meaning of, 

DASIPU rRA, 

meaning of, i6i, 163* 
rights of, 160, i6j. 

PATTAKA SON, ice Adopted Son* 
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DAUGH'fT5R 

‘ of Acharya not eligible for mariiage, 66, 67. 
of niotlf<;r’s brother not eligible for marriage, 60. 

4 except in Southern India, 241. 
of stepmother's brother not eligible for marriage, 60. 
has only a qualified right in estate inherited from her father, 289, 302. 

except in Bombay, 304, 305;, 330. 
succession of, to mother’s stridhana : 
under the Mitakshara, 341 e( mj, 

competition between married and unmarried, and between provided and 
unprovided, daughters, 341 — 344. 
unchaste (laughter not disqualified, 344, 3^5. 
under the Mayukha, 370 — 372. 
under the Smrili Chandrika, 381—385, 
under the Vivada Chintamani, 394. 
under the Dayabhaga, 399 — 409. 
survivorship among daughters, 3.47, 348, 
sister's daughter inherits stridhana under the Mayukha, 380. 

DAUGHTER-IN- LAW 

heir to stndhann under the Mayukha, 375. 
no heir under the Dravida school. 389. 
how far entitled to maintenance, 204—209. 

DAUGHTER'S DAUGHTERS 

succession of, under the Mitakshara, 348. 
under the Mayukha, 371. 
under the Smriti Chandrika, 384. 
take per stirpes, 3.49, 384. 
no heirs under the Bengal law, 410. 

DAUGHTER'S GRANDSON, 
heir according to some, 378. 

DAUGHTER’S SON. 

succession of, to stridhana under the ^litakshara, 349. 
under the Mayukha, 37T. 
under the Smrili Chandrika, 384. 
under the Vivada Cliintamani, 394. 
under the Bengal law, 400, 406. 
daughter’s sons take per stirpes, 349, 384, 410. 

DEAF AND DUMB 

persons compet(mt to marry, 38. 

not entitled to enforce restitution of conjugal rights, 38. 
not competent to inherit stridhana^ 346, 347, 

DEBTS 

of a deceased person under the Mayukha payable by one who marries his widow, 154. 
this rule abrogated by Bombay Act VII of j866, 154. 

DECREE, 

form of, in suits for restitution of conjugal rights, 115. 
for restitution of conjugal rights, execution of, 1x6—120. 
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DEGRADATION # 

from caste how far a bar to restitution of conjugal rights, 122, 123, 184^ 186. 

grounds which justify, 185, 
no longer causes forfeiture of rights, 182, 188. 

DESERTION 

different from divorce and dissolution of marriage, 180. 181. 

and from supersession. 18 x. 
of husband, grounds which justify, 183 et seq, 
change of religion, x86. 

cruelty, ill-treatment, and his labouring under loathsome and contagious disease, i86. 
degradation, 185. 

of wife, grounds which justify, 182, 183. 
position of deserted or deserting wife, 188 et seq* 
she cannot re-marry, 181, 188, 189. 

except where marriage is dissolved under Act XXI of 1866, 189, 190. 
she is entitled to maintenance, 148, 188, 190, 

DIDHISU, 
who is, 54. 

DISCIPLE, 

daughter of, not eligible for marriage, 66. 

DISQUALIFICATION 

for inheritance, ordinary grounds of, applicable to succession to stndhana 346, 347. 
wife of disqualified person entitled to maintenance from heir, 144. 

DISSOLUTION 

of marriage not allowed in Hindu law, 177. 
different from desertion, 180, i8i, 

DISTRESS, 

husband may use wife’s stridhatm when in, 3x5, 316, 317. 
what constitutes, 317. 

DIVISION, see Partition. 

DIVORCE. 

different forms of, 173 et seq, 
not allowed by Hindu law, 177, 178, 179. 
allowed by custom, 179. 

on what grounds, 179, 180, 249. 
in Western India, 237, 238, 
in Southern India, 246, 247. 
among Gosavis, 249. 
among Santal?, 234. 

Act (IV of 1869) applicable to marriage under Act III of 1872, 266. 

DOS, OR DOWRY, 
what, 334. 

DRAUPADI. 

legend of, 25, 

DRAVTDA SCHOOLf 

wife’s share on partition under the, 140, 307. 
definition of stridhana according to the, 281, 283. 
inherited property not stridhana under the, 302, 303, 304. 
devolution of striditana according to the, 381—389, 

b;hl 


2? 
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DUTIES 

.of a’widot^, K)5, 196, 

d;a'elltng-house, 

wrJow entitled to reside in family, 210, 21 1. 

, DWIRAGAMANA, 
what, 83. 

^ EARNINGS, see Acquisitions. 

EKQDDISTA SRADDHA, . 
what, 406. 

ELDER BROTHER 

must be married before the younger, 41. 

ELDER SISTER 

must be married before the younger, 53. 

ESCHEAT 

to the Crown, 423, 

property of childless dancing-girl goes to the pagoda by, 393, 394. 

EUNUCH, see Imi*otknce. 

EVIDENCE 

of either spouse tidmissible against the other, 134, 135, 

ICXCLUSION FROM INHERITANCE, 

grounds of, applicable to succession to stridhana^ 346, 347, 

wives of persons excluded from inheritance entitled to maintenance, 144* 

EXOGAMY, 
origin of, 56. 

the origin of the prohibition of marriage in the samc^^<7/rrt, 55, 56, 

EXPENSES 

of marriage recoverable by guai dian in marriage from the person chargeable there- 
with, 47. 

FAMILY CUSTOMS, 
validity of, 228, 229, 
relating to marriage, 230 ei seq, 

FAMILY OF THE HUSBAND 

includes husband’s father’s sister’s son,. 415. 

FATHER, 

the first among guardians in marriage, 36, 43, 44, 
but may sometimes lose this preferential right, 48. 
father’s bandhus, who are, 59. 

what relations on the father’s side not eligible for marriage, 59, 60. 
bound to maintain his infant children, 162—165. 
entitled o the custody of his legitimate children, 165, 166. 

may give away a son in adoption, 167. ' ... 

power of, under H ndu law, 168. 

entitled to m iintcnance from sons, 170. 

father’s gifts always rank as' 268— =273. 

order of succession to property received by a woman from- her father, 407, 408, 416. ' 
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has no right over daughter's stridhana, 314, 315. 
succession of, to daughter's stridhana : 
under the Mitakshara, 359, 360, 364. 
under the Mayukha, 372, 373. 
under the Smriti Chandrika, 386. 
under the Vivada Chintamani; 395. 
under the Bengal law, 410—418, 

FATHER'S KINSMEN, 

succession of, under the Mitakshara, 364, 365. 

under the Mayukha, the Smriti Chandrika, and the Vivada Chintamani, 373, 374, 
378, 379 . 389. 395 . 396. 
under the licngal law, 422, 423. 

FEMALES 

how far regarded as parties to marriage in Hindu law, 42. 

marriageable age for, 42, 43. 

marriage the only sacrament for, 28, 41. 

who are unfit to be taken in marriage, 41 — 73. 

condition of Hindu, one of perixjtual tutelage, 109, 110, 

proprietary rights of Hindu, 275. 311, 312, 336, 337. 

property inherited by, from males do not become stridhana^ 287 et seg,, 31b. 

from females how far stridhana, 287 et seq.^ 310. 
how far regarded as gotrajas, 375. 428 — 430. 
peculiar property of, tee STRIDHANA. 

FORFEITURE 

of rights or property no longer caused by degradation, 122, i86, 188. 
of stridhana not caused by unchastity, 332—334, 

FORMS 

of marriage, 75—82. 

•GANDHARBA 

form of marriage, 81. 
ceremonies in, 89. 

GARBHADHANA, 
ceremony of, 83, 

GHATAKS, 

remuneration of, 88. 

GIFT 

of bride an essential ceremony in marriage, 91, 

from a relation always ranks as stndhana, 272 et seq. , 308, 

from a stranger is not stridhana, 270 seq,, 308, 317. 

, except when received at nuptials, 270—275, 308. ^ 
from husband not freely alienable by wife, 322, 
how far regarded as stridhana, 308, 
subsequent, see Anwadheya. 

GOSAVIS. 

marriage customs amibng, 248, 249, 
concubinage alloftred among, 249. 
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GOTRA, 

Avhat, 54, 

girl of tlic same, not eligible for marriage, 54, 5 s. 

^ this rule how far applicable to Sudras, 55. 
of a female changed by marriage, 55. 
of a widow for purposes of her re- marriage, 259. 

GOTRAJAS, 

who are, 428 — 430. 

succession of, to sfridfuina, 364, 375, 428 — 430. 
females how far regarded as, 375, 428 — 430. 

GRAND^CHILDREN 

take grandmother's stridhana per stirpes, 349, 384, 410. 
GRAND-DAUGHTKR, see Daughtkr's Daugiitkr. 

GRANDFATHER. 

paternal, guardian in marriage next after father, 36, 43, 44. 

GRANDSON 

by daughter, see Daughter's Son. 

l»y son, see Son’s Son. 

of a rival wife, 363. 401, 408. 

GREAT-GRANDSON. 

succession of, to stridbana , 401, 408. 

GUARDIAN, 

consent of, ncce.ssary for marriage of a minor, 35, 36, 49 — 51, 
who arc the successive guardians in marriage, 36, 43, 44. 
may delegate his authority to another, 49. 

when guardian neglects to mirry a girl, she may choose her own husband, 
of a legitimate child, 165. 
of an illegitimate child, 167. 
of a minor wife, no, in. 

H El R . sec SUCC Essi on . 

HINDU, 

meaning of the term, 15, 16. 
who are Hindus, 15 — 18, 

how far the aboriginal trilx's are Hindus, 226, 232, 239, 240, 

HINDU LAW, 
nature of. i — 5. 
sources of, 7 — 15. 
who are governed by, 15 --19, 

HOMA, 

a ceremony in marriage, 93. 
performed by Sudras vicariously, 93, 
makavyahriti homa , what, 92, 

HUSBAND. 

entitled to custody of infant wife, no, 

may restrain wife’s liberty in some respects, in. 

entitled to restitution of conjugal rights, when, 114 ct seq, 

change of religion a bar to restitution of conjugal rights, 122, 123, 

may marry again during lifetime of wife, 128, 

but bound to give her some compensation, 130. 
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HUSBAND.— 

may be deserted when, 183 ei seq, 
husband and w'ife ; 

one person for certain purposes, 131. 
competent witnesses for or against each other, 134, 
no partition ordinarily allowed between, 137. 
not bound generally by each other’s contracts, 151 — 154, 
bound to maintain the wife, 142 el. seq, 
affectionate gift by, constitutes stridhana, 268 et seq., 285. 
but is not freely alienable by the wife, 322. 
succession to husband’s affectionate gift, 371, 381 — 385. 
rights of, over wife’s property : 

he may use her stridhana in cases of distress, 315—321. 
he has general control over her other property, 315 — 321. 
succession of, to wife’s stridhana : 
under the Mitakshara, 359, 360. 
under the Mayukha, 372. 
under the Smriti Chandrika, 386. 
under the Vivada Cbintamani, 395. 
under the Bengal law, 410—418. 

HUSBAND’S KINSMEN, 
succession of : 

under the Mitakshara, 360, 364, 

under the Mayukha, the Smriti Chandrika, and the Vivada Chintamani, 372 — 378, 
389. 395. 

under the Bengal law, 418—422. 


IDIOT 

competent to marry, 36, 37. 

not competent to inherit stridhana, 346, 347. 

ILLEGITIMACY 

no disqualification for caste, 73, 74, 

IMMOVEABLE PROPERTY 

given by the husband never alienable by wife, 313, 322. 

IMPOTENCE 

how far a disqualification for marriage, 38, 39. 

is a disqualification for inheriting stridhana, 346, 347, 

INCURABLE DISEASE 

no disqualification for marriage, 38. 

but may be a bar to restitution of conjugal rights, 38, 

is a disqualification for inheriting stridhana^ 346. 

INHERITANCE, 

nature of the 1 lindii law of, 339, 340. 

doctrine of spiritual benefit the basis of that law, 344. 

how far that doctrine applicable t6 succession to stridhana, 344, 401, 405, 406, 420. 
property acquired by a female by, how far her stridha?ia, 287 ei seq. 

succession to such property, 425 — 436. 
grounds of exclusion from, 346, 

See SuccesskJn. 
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INSANE. 

f^rsons competent to marry, 36, 37. 

^ incompetent to inherit stfHdhana, 346, 347. 

JAINAS, 

* not Hindus strictly so called. 17. 351. 

marriage law of, 252. 

JTATS, 

marriage custom among. 235. 

KLARNTAVKIsT, 243. 

KRIXRIMA SON. 

of a woman inherits her stridhana^ 396, 

KSHETRAJA SON. 171. 

K.TJCHOOA, 

or a woman married in an inferior form, 230. 
KULACHAR, 

marriage according to, 228, 229. 

ICULINISM, 40. 

KLTRAO OHUREECHA. ■ 

a form of marriage in the North-West, 235. 
KUSANDIKA 
ceremony, 93- 

LAGNA 

wife, 239, 

LAME 

persons not competent to inherit stridkana, 346. 

L AVANYAR J ITA 
stf-idhana, 271, 

LEGACY, see Bequest. 

LEGAL NECESSITY, 

marriage of daughter is a, for alienation by the widow, 
LEGITIMACY 

in Hindu law. 154 — 158. 
presumption in favour of, x 6 o. 

LEPER 

cannot enforce restitution of conjugal rights, 120. 
cannot inherit, 346. 

LEVIRATE, 193. 

LUNATIC, see Insane. 

MAHARASHTRA SCHOOL, 

definition of stridhana according to, 280, 28 r, 304. 
devolution of stridhana according to, 370 — 381, 
MAIDEN, 

succession to property of a, 365, 366, 381, 389, 396, 424 
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MAINTENANCE 
of children, 162, 163. 
of aged parents, 170. 
wife entitled to, 142. 
from whom, 144. 

summary mode of recovering maintenance, 149, 

wife’s claim for, when forfeited, 147. 

unchaste wife entitled to starving maintenanu^ 147, 148. 

rate of, 148. 

of concubine, 150, 

widow entitled to, 196. 

though not living in her husband's house, 204. 

unless expressly directed by husband to live in the house, 204. 

from whom, 204 — 209. 

widow’s maintenance how far a charge on husband's estate, 198—203. 
widow’s right to, forfeited for unchastity, 209, aio. 
right to, not liable to sale, 209. 

MALABAR, 

marriage customs in, 242—244, 

MALES, 

property inherited from, does not rank as stridimna, 287 et seq.^ 310, 
MANGNI, 237. 

MARRIAGE, 

origin of the institution of, 19—24. 
different forms of, 24, 25, 

polyandry, polygamy, monogamy, 25, 26, 
by capture, 26. 

a sacrament in Hindu law, 28. 
parties to marriage, 33 et seq, 

who arc incompetent to marry, 34 — 41. 
who are unfit to be taken in marriage, 41—74, 
guardianship in marriage, 43-— 51. 
prohibted degrees in marriage, 56—63. 
effect of disqualification on marriage already celebrated, 74. 
forms of marriage : 

in Hindu law, 75—82. 
according to family customs, 22ff, 229. 
according to local, tribal or caste customs. 232—247, 
according to sectarian customs, 247—256. 
legalized by Statute law, 
widow marriage (Act XV of 1856), 256—264, 
civil marriage (Act III of 1872), 264—266. 
agreements in restraint of, void, 87. 
marriage brokerage contracts, 87, 88. 
ceremonies in, 88—94. 

necessity of observing them, 94—101. 
time for celebration of, 101. 
consummation ijot necessary, loi. 

question of validity of, how far cognizable by Courts, I02, 103. 
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MARRIAGE.pCtf/1/^/: 

legal consequences of, 104 et seq^ 

on the persons of the parties, 108 — 126. 

<1 on personal capacity, 126—135. 
oh their property, 135—148, 154, 
as regards the offspring, 154, i6g. 

' dissolution of, 172 

how far allowed in Hindu law, 179, 

^ property given at the time of, always ranks as stridluina^ 268 — 275, 308. 
what to 1x2 deemed the time of, 402, 403. 

succession to property given at the ime of, 371, 383, 394, 402, 413, 414—416. 

MARRIED WOMEN 

in Hindu law may contract, 132, 133. 
may sue and be sued, 133. 
not exempt from arrest, ibid. 
proprietary rights of. 315—321, 334-336* 

MARUMAKATAYAM, 242. 

MINOR 

may marry, 35, 36. 

guardian of, in marriage, 36, 43, 44. 

marriage of a, a legitimate cause of expense by guardian, 36. 

MITHILA LAW, 

definition of siridhana according to, 283, 284. 
devolution of stridhana according to, 394 — 396. 
kriirima son of a woman inherits her stridhana under, 396. 

MONOGAMY, 26. 

MOTHER 

when guardian in marriage, 43 — 47, 

natural guardian of illegitimate children, 167. 

and of legitimate children bn failure of the father, 166. 

entitled to the custody of legitimate children- of extremely tender age in prcfeience to 
the father, 166. 
bandhus of, who are, 59- 

wiial relations on the mother's side not eligible for marriage, 59, 60. 
entitled to a share on partition, 211—214. 

nature of her interest in such share, 305—307, 330, 331, 
does it constitute her stridhana, ibid, 
devolution of such property, 437, 438. 
entitled to maintenance, 170, 196. 

property inherited from, is not stridhana under Bengal law, 290* 
how far regarded as stridhana elsewhere, 303, 310, 
devolution of such property, 425—436, 
succession of, to daughter's stridhana : 
under the Mitakshara, 359, 36c. 
under the Mayukha, 372, 373. 
under the Smriti Chandrika, 386, 
under the Vivada Chintamani, 395. 
under the Bengal law, 414, 4 i6» 
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NANDIMUKHA SRADDHA, 90, 127, 

NATRA 

marriage, 236. 

NUPTIAL GIFT, Yautuka. 

ORISSA, 

marriage customs in, 231. 
kshelraja son recognized in, 171. 

ORNAMENTS 

constitute stridhana, 269, 270, 308. 

OUrCAST 

husband or wife may be deserted, 182—186. 

PACHIS SAWAL.231, 232. 

PADABANDANIKA STRIDHANA, 271. 

PAISACHA 

form of marriage, 82. 

PALU, 80. 

PARAPIIERN.V, 334. 335- 
PARAPHERNALIA, 336. 

PARAPURVA, 178. 

PARENTS, see Father ; Mother. 

PARIBHASIKA STRIDHANA, 28 r. 372, 
PARIVEDANA, 41* 

PARIVETTRI, 41. 

PARTIES TO MARRIAGE, 33 et seq. 

PARTITION 

not allowed ordinarily between husband and wife, 137. 
wife entitled to a share on, 138. 
widow entitled to a share on, 21 1—214. 
share obtained by a woman on ; 

liow far regarded as her stridhana^ 305 — 307, 
extent of her right over, 330, 331. | 
devolution of, 437, 438. 

PARVANA SRADDHA, 406. 

1*AT, 

or second marriage of a woman, 236, 238, 
PATERNAL KINSMEN, see Father’s Kinsmen, 
PATNI, 95, 216. 

PATRIA POTESTAS, 168, 

PAUNARBHAV.\ SON, 178. 

PHULBIBAHI 
wife, 231. 

PMULBIHA 

marriage, 231, 
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POLYANDRY, 35, 24a. 

POIwYGAMY. 26, ‘39/ 40, 128. 

PRAJt'iPATYA 

form 01 marriage, 77, 78. 

, PR WAR AS, 54 {noU). 

PRECEPTOR, see Acharya. 

PR^ESENT ON SUPERSESSION, see Adhivedanika. 

IRITIDATTA STRIDHANA. 
what, 268, 271. 

devolution of, 366, 370, 371, 381 — 385. 

PROHIBITED DEGREES 
in Hindu law, 56 et seq. 

PROPERTY. 

rights of husband and wife over each other’s, 135 et seq., 315 et seq. 
given by husband, rights of a woman over, 322, 323. 
received from strangers, rights of a woman over, 323, 334. 
acquired by labour and skill, see Acquisitions. 
inherited from males not stridkana, 287 set seq. , 310. 

from females how far regarded as stndhana, ibid, 
devolution of, see Succession. 

PROSTITUTES, 

succession to property of, 389—394. 

PUNARBHU, 178. 

PUNJAB, 

marriage customs in, 236. 

RAKSHASA 

form of marriage, 27, 81, 

REGULATION 

XVU of 1829 (Bengal) abolition of Sati, 193. 

RELATIONS, 

between whom marriage is prohibited, 56 — 61, 

descriptive and classificatory systems of nomenclature of relationships, 65. 
RELIGIOxN, 

change of, no ground of forfeiture of rights, 122, 182. 
a bar to restitution of conjugal rights, 122. 
and a ground for desertion, 186, 

RE-MARRIAGE 

of wife not allowed in Hindu law, 127. 

allowed after divorce under Act XXI of i866, 128, 189, 190, 
of widow not allowed in Hindu law, 127. 
unless sanctioned by custom, 128. 
now allowed by Act XV of 1856, 221. 

deprives a widow of her rights over her former husband’s estate, 257^ 258, 261-^263. 
and of her right to guardianship of her children by her late husbaend, 258. 
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RIVAL WIFE, 

succession of, 362, 364. 

succession of the issue of, 362, 364, 388, 401, 407, 408. 

SAGAI, 

a valid form of marriage when sanctioned by custom, 128. 
marriage in Chota Nagpur, 235. 

among the Nomasudras of Midnapur, 235. 
in the Murshiclabad District, 235, 

SAGOTRAS 

inherit before hhinnagotras, 364, 367, 375. 

SAHAMARANA. 193, 

SAKULYAS; 

succession of, to stridhana, 376, 421, 

SAMANAPRAVARAS, 
succession of, 421, 422. 

SAMANODAKAS, 

succession of, to stridhana, 365. 376, 377, 421. 

SAMAVARTAN, 
what, 35, 

no time fixed for, ibid. 

SAMPRADAN 

a part of the marriage ceremony, 91. 

SANSKARS, 

or Hindu sacraments, what, 34. 

SANTALS, 

marriage customs among, 234. 

SAPINDA, 

different meanings of the word, 56—59, 375, 376, 
succession of sapindas of the husband : 
under the Mitakshara, 360—364. 
under the Mayukha,*374 — 378. 
under the Sinriti Chandrika, 389. 
under the Vivada Chintaraani, 395. 
under the Bengal law, 421. 
succession of the sapindas of the father : 
under the Mitakshara, 364, 365. 
under the Mayukha, 374—379. 
under the Smriti Chandrika, 389. 
under the Vivada Chintanmni, 396. 
under the Bengal law, 422. 

SAPTAPADI. ’ 

or walking seven steps, the most important part of the ceremony in marriage, ya, 94, 95... 

SATI, 

or self-immolation of the widow, 193. 
abolished, 193. 
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SAUDAYIKA ^ 

stridh^tta \vhati.i'?7,'2, 283, 313. 

rilghts of a woman over her, 313, 322. 

sikhS. , 

not Hindus, 17, 18, 252. 

V: 'inaiTiage customs among, 253. 

«INDURDAN, 

,what. 234, 

%) probable origin of tlic practice of, 235. 

SISTER. 

elder, should be married l)efore younger, 53. 
i^gotrnja under the Mayukha, 429. 

succession by survivorship among sisters, as rcgar l - property inherited from their 
mother, 347. 

husband’s, an heir to stridhana in Bombay, 378. 

SISTER’S SON. 

succession of, 361, 364, 373, 386, 395, 420. 

SLAVE, 

son of a Sudr.i by a female, inherits in some case-, to >, i:6r. 

SON, 

legitimate, definition of, 155 — 160, 
kritrima^ 396. 
kshetraja, 17 1. 

power of the father over the son in Hindu law, r 63 . 
succession of sons to sfridhana : 
under the Mitakshara, 350 — 352. 
under the Mayukha, 371, 372. 
under the Smrili Chandrika, 381 — 384. 
under the Vivada Chinlamani, 394. 
under the Bengal law, 399 — 408, 

SON’S SON, 

succession of, to stridhana : 

under the Mitakshara, 357, 358. 
under the Mayukha, 371, 372, 
under the Smriti Chandrika, 384, 385. 
under the Vivada Chintamani, 394. 
under the Bengal law, 399 — 408. 

■SON’S SON’S SON, 

succession of, under the Bengal law, 401, 407, 400. 

SOUTHERN INDIA, 

marriage customs of, 239 — 242. 

SPIRITUAL BENEFi r, INHERITANCE, 
stepchildren, jc/? Rival, Wife. 

STRIDHANA, 

what constitutes, 268 et seq, 

definitions of stridhana according to the sages, 268 -275. 
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STRIDH ANA. —Confd. 

definitions of stridkana .'iccord n" to the commentators : 
of the Benares school, 27s -2Q0. 
of the Maharashtra scho« .l. 2K0, 281. 
of the Dravida school, sii - .^83. 
of the Mithila school, 283,, -'84 
of the Bengal school, 281 - ■ 2 ■/. 
inherited property how far lanL .1 stridhana^ 287 et seg, 
gifts from relatives always r.n k >= sfridhatta, 308. 

gifts from strangers only vJu n presented at marriage, 270, 271, 275. ;2, 308, 319# 

share on partition how far mnL.-'l stridkana, 305 — 307, 310, 
acquisitions by labour and skiil, ; 309, 319. 

rights of a woman over her 311 et seq, 

during maidenhood, 314. 
d uri ng coverture , 315. 

subject to husband'.'v con f .i. ibid. 
he can use her strid/hit.’,; during distress, 315 — 319. 
he has full control <).<;•: i u earnings, 318, 319, 
during widowhood, 321. 
rights of a woman : 

over gifts from relations, .j.'j. 
from husband, 322, 323. 
from strangers, 323. 
over her acquisitions, 324 
over inherited property, 324 -330. 
over share obtained on p.u rition, 330, 331. 
stridkana promised by the husband recoverable from his heirs, 331, 
unchaste woman entitled to hci* stridkana, 332, 333. 

stridkana compared with won.in’s property under other system, 334 — 338, 
SUCCESSION TO PROPERTY < d DANCING- WOMAN, 389-394. 

SUCCESSION TO STRIDUANA 
/. — Under the Mitakshara — 

1. daughter, 

unmarried (whether In trothcd or unbetrothed), 341 — 3.J4, 
married, but unproviii. d, ibid, 
married and provi<.l»-d, ibid, 

2. daughter's daughter, 3 \o. 

3. daughter’s son, 349. 

4. son (including adoptcnl 'on), 350 — 357. 

5. son’s son (including son’s adopted son), 357 — 358, 

6. (//) husband and his next-of-kin, 359, 360, 

(if the woman was married in the Brahma, Daiva, Arsha, or Prajabataya 
form), or 

{b) mother, father, and father’s next-of-kin, 359, 360, 

(if the woman was married in any of the remaining four forms), 

{a) husband’s kindred siicciHjd in the following order : — 

the deceased wtmi-m’s stepson, stepgrandson, rival wife, stepdaughter, 
stepdaughter's son, mother-in-law, father-in-law, husband’s brother, 
, husband’s nephew, and husband's other gotrajas and bandhus in^the 
order in which they take his property, 364. 
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SUCCESSION TO STRIDHANA.-Cf>«/^. 

/. -^Under th^ Mitakshara — contd. 

{b) father’s kindr^ succeed thus : — 

‘ the deceased woman's brother, brother’s son, stepmother. sistCT, sister’s son, 
grandmother, grandfather, paternal uncle, and father’s, other gotrajas 
and bandhus in the order in which they take his property, 364, 365, 
heirs to the sulka : 

uterine brother, mother, father, father’s kindred, 365. 
heirs to a maiden : 

uterine brother, mother, father, father’s kindred, 365, 366. 
f/. — Under the Mayukha^ 

I. Succession of children : 

io \X\Q anwadheya TLTiA pritidaita stridhana — 

sons and maiden daughters succeed jointly, 371. 
to Wii^yautaka — 

the maiden daughter succeeds alone, 371, 
to other kinds of stridhana technically so called — 
children succeed as in the Mitakshara, 372. 
to the apart bhasika stridhana or property other than stridhana technically so 
called — 

children succeed as to the property of a male, 372. 
fl. Succession to a chi)<lk*ss woman’s property : 

(a) to the paribhasika stridhana or stridhana technically so called — 

the heirs are : — the husband (if the deceased was mamecl in any of the 
first five forms), 37a, 

or the parents (mother and father) (if she was married in any of the 
remaining three forms), 373. 

next, the sister's son, the husband’s sister’s son, the husband’s brother's 
son, the brother's son, the son-in law, and the husband’s younger 
brother in succession, 373. 

after these, the husband’s other kindred in the one case, and the father’s 
other kindred in the other (according to the form of the deceased 
woman’s marriage), succeed as in the Mitakshara, 374. 
with this difference that the wives of the gotrajas succeed just after their 
respective husbands, 375. 

(^) to the aparibhasiha stridhana — 

the order of succession is the same as that for the property of a male, 380. 
This view recently dissented from, and the order held to be the some as that for 
stridhana proper with this difference that male offspring come, first, 380. 

3. Succession to the sulka and the property of a maiden : 
the order is the same as in the Mitakshara, 381. 

Ill.’-^Under the Smriti Chandrika — 

I. Succession of children : 

to the amvadheya and the pritidatta 

sons and maiden daughters or daughters having husbands succeed together, 

• 382. 383* 

to the yautuka — 

the maiden daughter succeeds alone, and next the son succeeds, 383, 384. 
to the other kinds of stridhana — 

maiden and unprovided married daughters succeed joi-ntly, and after them 
the succession is the. same as under the Mitakshara, 384. 
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SUCCESSION TO STRIDHANA.-Cc;«/^. 

///, — Under the Smriii Chandrika-^zoTAA, 

a. Succession to the stridhanaoi a childless woman : 

the order is the same as that under the Mayukha, wifh this dilik'rciice 
that the wives of all the gotrajas are not here recognized as heii^, 386 — 389. 
3. Succession to the sutha and the property of a maiden : 
is the same as in the Mitakshara, 386, 389. 

I Under the Afithila lcnt > — 

1. Succession of children : 
to \\\e yautuka-^ 

daughters succeed as under the Mitakshara, 394. 
to other kinds of stridhana — 

sons and unmarried daughters succeed jointly, 394, 

2. Succession to the stridhana of a childless woman : 

is the same as that under the Smriti Chandrika, 395. 

3. Succession to the sulka and the property of a maiden : 

is the same as that under the Mitakshara, 396. 

V, — Under the Bengal law^ 

1. Succession of children ; 
to the yautuka — 

the daughters succeed in the first instance and in the following order : — 
unbetrolhed daughters, betrothed daughters, married daughters, 403, 
404. 

among married daughters again, those having or likely to have male 
issue are preferred by Srikrishna to barren and childless widowed 
daughters, 404, 405. 

next son (including adopted son), 406, 409. 

then daughter's son, then son’s son, son's grandson, then son, grandson, 
and great-grandson of a rival wife, 406, 407. 
to the father’s gifts other than those presented at nuptials — 

the order of succession according to the Dayabhaga and the Dayakrama 
Sangraha is the same as that for the yautuka, 408, 
but according to Srikrishna's commentary cn the Dayabhaga, the heirs arc, 
the maiden daughter, then the son, and after them the order of succession 
is the same as that for the ayautuka given below, 408. 
to the ayautuka, other than the father’s gifts — 

the son and the maiden daughter succeed jointly, 399. 
and next the successive heirs are : 

the daughters having and likely to have sons, the son’s son, the 
daughter’s son, and then according to Jirnutavahana, the barren and 
childless widowed daughters, 399 — 401* 
but according to Srikrishna, the great grandson and the stepson, 
stepgrandson, and step great-grandson come before the barren and 
widowed daughters, 401, 402. 

2. Succession to a childless woman’s stridhana : 
to pooperty obtained at the time of marriage — 

if it was in one of the five approved forms, 
the heirs are, the husband, the brother, the mother, the father, 414. 
and if it was in one of the three disapproved forms, 

• the heirs are, the mother, the father, the brother, the husband, 414, 415, 
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. SUCCESSIO.^ TO STRIDHANA.— 

Kr-C/w/ftr /«7«i—contd. 

‘ to property given by kindred, the sulka and the anwadkeya-^ 

the heirs are, the whole brother, mother, father, husband, 416. 

* after these the successive heirs to stridkana generally arc, the husband’s younger 
brother, the husband's brother’s son, the sister's son, the husband's sister’s 
son, the brother’s son, the son-in-law, 419, 420, 
then come the snpindas, sakulyas, mmanodakas, and the samanapravams of 
the husband, 421, 

. then the kinsmen of the father, 422. > 
lastly the Crown, 423. 

3. Succession to the property of a maiden : 

is the same as that under the Mitakshara, 424. 

SUCCESSION TO WOMAN’S PROPERTY 
other than siridhan, 425 ct seq. 

property acquired by inheritance, 425— '436. 
share on partition, 437, 438. 

gifts from strangers and earnings by labour and skill, 438—440. 

SUDRAS, 

marriage, the only sacrament for, 28, 

no limit to marriageable age for a Sudra male, 35. 

have in gimeral no gotras, 55. 

prohibition of marriage in the same gofra not applicable to, 55. 
illegitimate sons of, inherit in certain cases, 160, 16 r. 

SULKA, 

definitions of, 272, 277, 281, 282, 283, 287. 
succession to, 365, 381, 386, 396, 416. 

SURVIV^VI., 

not birth, the cause of children’s rights over mother’s stridhana, 383, 

SURVIVORSHIP 

among daughters, as regards succession to mother’s slnd/mna, 347. 343. 
SWAYAMVARA. 42. 

SWETAKETU, 
legend of, 21. 

'l ARAWAD, 243. 

TIPPERAH RAJ, 

marriage customs in the, 230, 231. 

TOTTIYARS. 

polyandry practised by, 241. 

UNCIIASTITY, 

no disqualification for holding stridfiana^ 332, 333. 

or for inheriting stridhana, 344, 345. 
bars a widow's right to inherit, 220, 

but does not divest a widow of estate vested in her, ibid^ 
bars a widow’s right to maintenance, 209, 210. 
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UPANAYAN. 
time for, 35. 

must precede marriage, ibid, 

URIYA CHIEFS, 

marriage customs among, 231, 23a. 

USAGE, Custom 
UTTARAVIVAHA, 92, 93. 

VAGDANA,. 

or gift of the bride by word, 83, 

VAISHNAVAS, 

marriage customs among, 248. 

VEDAS, 

the original source of Hindu law, 7, 8. 

do not Scinction the burning of widows, 194, 195. 

declare women incompetent to inherit, 31 1. 

VELLALARS, 

mairiage customs among, 242. 

VRIDDHI SRADDHA, 90. 

WESTERN INDIA, 

marriage customs of, 236—238, 

WIDOW, 
duties of--- 
Sati, 193. 

abolished, ibid, 
origin of the practice, 194. 
raising up issue, 195, 
now obsolete, ibid, 
leading a life of pious austerity, ibid, 
rights of— 

^ widow entitled to maintenance, 196. 

though not living in her husband’s house, 204. 
unless required by husband’s will to do so, 204. 

widow's.rnaintcnancc how far a charge on her hu.sband's estate, 198—202. 
may apply for revocation of probate of her husband's will, 203. 
maintenance forfeited for unchastity, 209, 210. 
maintenance from whom claimable, 204 — 209. 
widow entitled to a share on partition, 211 et seq, 
widow entitled to inherit her husband’s estate in some cases, 214. 
but she lakes a qualified estate, a 16, 217. 
widows, if several, inherit jointly, 219, 220. 
by remarriage loses her rights over her late husband's estate, 258. 261—263. 
and her right to the guardianship of her children by her late husband, 258. 

WIFE, 

custody of infant wife belongs to the husband, no. 
liberty of, liable to be restrained by husband, in, 112. 
correction of thc^person of the, how far allowed, na, 113, 

B, HL 
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w.ife's claim ifpr^restitution of conjugal rights barred by unchastity, 12a, 
cafinot marry again during husband's lifetime, 127. 

•entitled to compensation on supersession, 130. 
precedence among several wives, 128, 129. 

Hindu wife may contract, 132. 

may sue and be sued alone, 133, 
may give evidence for or against her husband, 134. 
entitled to a share on partition, 138 — 141. 
entitled to maintenance, 142. 
from whom, 144. 
living apart, when, 144 — 146. 
maintenance when forfeited, 147. 
grounds which justify desertion of, 182, 183- 
position of a deserted or a deserting, 188. 

WOMAN’S PROPERTY, see Stridhana ; SUCCESSION TO Woman’ Propek i 

WOMEN, 

perpetual tutelage of, 31. 

generally incompetent to inherit, 311. 

condition of, in primitiv'e society, 192, 193. 

position of a woman whose marriage is void ab initio, 190, 191. 
rights of, over their siridfiana, see SXKIDIIANA. 
see M-\rrieu Women. 

YAUTUKA, 

what it is, 371, 402, 403. 

devolution of, 371 383, 384, 394, 403, 404. 
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This little work aims at the task of the siiidoiit who is f.ntoiinfif upon 

.a study of this difficult aud complex sul.*jcct. t.'ommcueiuf^ witlj a sketch of Maliomot 
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Miiliaminadan rulers. Tlio last two chiipter.s arc taken up with the liistory and 
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“Wo think that the author has acted wisely by «.listinMui.shing by the iM'cfix ‘ Anglo/ 
that sniall fragment of the Mub:innii.'.i<lan Law which the Knglish govonnnent enforces 
by its own tribunals. Very thoroughly has the antlior dealt with thi.s fragment, and 
to those who desire to make sonic aorpiainlanco witli this branch of Indian 
Jurisprudence, wc rocomnieud the above book with every confidence ." — Litw iVa£/«;iJd<j 
and Rc viUto. 

“The book is well and <;arefully written, .showing a g»iod grasii of facts and thooric 
and a wide and judicious reading of authorities on the sviject, — as might w'cll h.avc 
been exijocted from the late accfnuplLshed Header of Indian Law in CJainbridgo 
University. QuarUrl}/ liccicu'. 

A Digest of Auglo-Muhammadan Law. Setting forth in the 
form of a Code, with full references to modern and ancient autho- 
rities, the special Rules now applicable to Muhammadans as such 
by the Civil Court of British ludia. Demy 8vo, cloth, pp. 496. 
Us. 15. 

“ Sir lloland has a<lniiral»ly i>crh>rined his difficult bisk. Ili.s Dig-est acts forth, 
for the first time in si couiiilcte nuiiiner the laws m>W' applit!:ible to .Maliomcdans us 
such by the Indian Courts, togidhcv ivitb full references to ancient and modem 

authorities, and to the ruling decisions of the judges as a vvt>rk of technical 

codificatirm it also tako.s a high place. It is by no luciuhs ihe first service of tlio kind 
which Sir lloland Wilson h.as rendoro<l to India ; but even if it .stooid alone ho would have 
achiovod a work not unworthy of his i^wn reputation or of tho great University 
in which he .so long and so ably rci>rc.scntcd Indian l«aw.’ — The Tiniest. 

“ Tlic volume is an interesting one oven for the genci-.al reader, while the lawyer should 
bo able to get Anglo- Muhammadan Taw from tho ‘ I^igost ’ witli tho least possible 
trouble . " — Mtulras Thncg. 

“This work will be a welcome addition to tho somewhat scanty stock of modern 

English writing ujion this branch of Indian Law .Finally, m> pains have been 

spared to mako the rules and decision, visible at a glance. Tlie Index is coxtiuus and 
the whole work *(^11 and clearly x>riiited .'’ — Tinieg of fmlia. 

“Sir Roland Wilson grapples with a i;oniplieated ta-sk in what seems to us a most 
admirable and oflicient manner, llis .statements <.»f the law and of precedents arc 
wholly lucid and intelligible, and this Digest should form au invaluable work of 
reference for all w'ho are called ui>ou to deal in any w^ay with tho Muhammadan Law of 
Bidtibh India.”— /foi/iti Netes. 
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REVIEWS. 

We can say of this 13<.>ok tiiat it ai'poar.'i to be- eloaily and rerulably written, and 
to cover in outiino a very wide extent of .snbjcct-miittcr .’' — Ltm Journal . 

" Will be fijiiiid to contain a well dig^ested lo-as-s of information.”— and Asiatic 
Qv.artdiit. 

“Puts tlie outlines of Hindu Law bi-iofly and dearly before the student.” -<~3/ad7*a 
Times, 
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DISTRICT OFFICE IN NORTHERN INDIA 

WITH 

SOME SUGGESTIONS ON ADMINISTRATION. 

By C. W. WHISH, 

. Bengal Civil Service, Author of “ Reform and Progress in India,'* 

“ Mr. Whisli has produced an extremely useful and thought- 
ful book, which will pave the way for the junior members of 
his service. It is above all things practical, and sets forth 
the whole system of district duties in a clear and systematic 
manner. ” — Engl ishman. 
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ADVOCACY «5 EXAMINATION OF WITNESSES 

Including the Duties and Liabilities of Pleaders in India. 

By H. N. MOBISON, Esq., 

Bavrister-at’Lavo and Advocate of the High Oourt, Calcutta, 

The work treats of matters of practice such as taking instructions, 
speech, argument, examination-in-chief and cross-examination, and 
inoludes a rtfsumc of the duties and liabilities of Pleaders in India. 
The Legal Practitioners Act, with the Rules of the High Courts relating 
to the admission of Pleaders and Mukh tears, appears in the form of an 
Appendix. 

“Undoubtedly jnnior.s ;md, po.Msibly, not a few seniors too, may imiht by t:bo sensililo 
and i>ractic:il hints Mr. M<jrison fjives as to tlio jincintc of ( Jounsol and tbo treatment of 

'Witnosses Mr. M4.>ri.son*s book is certainly one lliat should ho 

bought, ' ’ — Statcmian. 

“A work wliich will bo of material service to the younger members of the legal 
profession in India .” — Indian Dailtf News. 

“A book wliich should be put into tlio hands of every young pleader before sharting 
practici^. It deals in a popular nianiior witJi the wliolo of an Advocate’s duty from the 
moment of xu’osenting himself to the ordeal of tlio ex am in at ion until he reaches the 

topmost rung of the ladder The book contains many hints that will 

bo of v.aluo to all practitioners .” — Bonibajf Gat<:W\ 

“ Wo can safely predict of Mr. Morisoii’s book that no one who buys it will regret the 
small sum exjjonded on its imrchasc .” — Ciril and MiUtartf Ua'cde. 

“ The chapter on ‘ Witnesses ’ is extremely goi>d .” — Piono r. 

“A very useful little book .... The book is something more than a guide to 
the bar and contains useful hints on Advoc.acy and tlio Uxaminatiou of Witnesses.” — 
Cejilon Observer. 

“ An intejrcsting and valuable a<Mitimi to the literature of the profession. The 
Kiibjcct is treated in a Tiroad and eomjndiouslvc manner wJiicJi makes the book 
attractive to the general reader, WJiilo at the sumo time the author }>rings judgment 
and expcvicnco to hear upon the cvery-day details of an Advocate’s life, and with 
admirable results ..... enough has boon said to inilit7ato the liighly practical 
tmd valuable character of the wm‘k, which may safely be commended to the attention 
alike of the lay public an«l of all ludiaii Lawyers.” — Englishman. 
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PRESS NOTICES. 

“ A valuable work .” — Bomlmy Oazetlv. 

“I'hc book will repay study by Knglish readers— as showing the .simplicity juid 
feasibility of the Code." —Law Joarnal. 

“It is one more valuable contribution to the slowly increasing scries of standard 
commentaries «n statute law by authors who have had practical experience in tho 
administration of tlic law in India .” — Times of India. 

“ The main features of Mr, Hamilton’s work is that large extracts arc given from the 
different reports of the Law tknnmissionerri, and reference inade to the different .stiiges 

in the history of the enactments An appreciative and praiseworthy 

piece of work, and should commend itself to a largo circle of readers, legal as w'cll as 
lay.” — Indian Dculit News. 

“Of tho book itself w'c have a liigli opinion. It contains, in fact, practically every- 
thing of importance that can guide to a knowledge or administration of the Penal (knlc. 
While notes on procedure appondedto each section that defines an offence, stating l>ricflv 
whether the offence bo cogm?iablc, bailable, comi>oimdablc, ainl so on, cmiblo the roadta- 
to gain at a glance all the information ho requires.” — .Stalesman. 
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Royal Qvoy cloth. Ks. 14. 

MAHOMEDAN LAW. Vol. 11. 

A Second Edition of 

THE PERSONAL LAW OF THE MAHOMEDANS. 

The Law relating to Succession and Status, according to the 
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Together with Rulings, Circular Orders, Notifications, etc., of all 
the High Courts in India ; and Notifications and Orders of the 
Government of India and the Local Governments. 

EDITED WITH COPIOUS NOTES AND FULL INDEX. 

By william FISCHER AGNEW, EsQ., Barrister- at-Law ; and 
GILBERT S. HENDERSON, Esq., M.A., Barrister-at-Law ; 
Author of “A Treatise on the Law of Succession in India.” 

Third Edition. 

By gilbert S. HENDERSON. 

“To judge from the style in which their present work is edited, the number 
of cases cited bearing upon the various sections, the ample notes appended where 
any explanation is necessary, and the full and complete indexes to the cases cited, 
we have little hesitation in saying that, while undoubtedly it is at present the 
best work on the subject, it need fear no competition in the future.” — Englishman, 
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MEDICAL JURISPRUDENCE FOR INDIA. 

By I. B. LYON, F.C.S., F.I.C., 

Brigade-Surgeon, Boinl)ay Medical Service ; Chemical Analyst 
to Government ; Professor of Chemistry and Medical 
Jurisprudence, Grant Medical College, Bombay, 

Revised as to the Legal Matter 
By J. D. INVERARITY, Esq., 

Barvister'at* Law, 

To all those who are engaged iii the administration of the 
— to magistrates, lawyers, medical men, and police, as well 

as to students — the book will be found quite invaluable In 

the arrangement of the matter. Dr. Lyon has left nothing to be 
desired in t^e effort to render the book valuable for reference. 
The work is a monument of industry and research, is marked by 
great lucidity of exposition, and deserves, on every ground, to 
take rank as a standard production of its class . — Home 
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Being Act X of 1882. 

As amended by Acts III of 1884. X of 1886, V and XIV of 1887, I, V and 
XIII of 1889, III, IV, X and XII of 1891, 111 and X of 1894, and IV of 1896. 

With Notes of Judgments & Orders thereon. 

By Sir H. T. PRINSEP, kt., 

Indian Civil Service. 

One of H. M.’s Judges of the High Court, Calcutta. 

This is the only Annotated Edition of the Code containing the Amending Acts of 1S94 
and 1S95: with Notes of Cases xip to the end of lSd4. 
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THE CASE-NOTED PENAL CODE. 

By CHARLTON SWINHOE, 

BarrUtcr-at-Laxo. 

The aim of tliis work is to give under each section the 
references to the cases decided under it; with, in many 
cases, a rdsumd of the arguments and decisions. 

Admirably adapted for use in Court work and especially in the Mofiissil 

his book should commend itself to^ lawyers engaged in criminal 

practice. It should also prove useful to Magistrates who may have occasion 
to consider whether authorities cited before them are conclusive or not, for 
it w'ill give them all the cases decided upon any particular point under 
consideration .” — Times of India. 

“We arc glad to say that, so far as wc arc able to judge, he has performed 

his task with much success The book is printed in a convenient 

size, and the Case-Law appears to have been carefully consulted .” — Civil 
and Military Gazette. 
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THE 

HINDU LAW 

OF 

INHERITANCE, PARTITION, STRIDHAN AND WILLS : 

W'ith Leading Cases from 1825 to 1895. < 

By a. C. MITRA, 

Barrister jit-Law and Advocate, High Court, Calcutta, Author of 
“ The Transfer of Property Act.** 
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THE 

LAW OF EVIDENCE IN BRITISH INDIA. 

By C. D. FIELD, M.A., LL.D., 

Beogal Civil Service, 

Recently a Judge of the High Court of Judicature ^ Calcutta, 


This worh contains the Indian Evidence Act (as amended up to 1st 
January 1894), the Banhers' EcUlexice Act, XVIII of 1891 (as amended 
by Act I of 1893), and all provisions on the subject of Evidence which are 
in force and unrepealed by the Evidence Act or any other Act, 


OPINIONS OF THE PRESS ON THIS EDITION. 

** One of I he stainiard reference books of India is Field’s Law of Evidence 

The last edition was published in 1884, so that the necessity for a new edition 
was imperative. In the precont edition the text oi! Act I of 1872 is given as 
amended up to date, and the rulings on tlie Law of Evid'eiice up to nearly 
the end of 1893 have been incorporated in the notes under each section. A 
few very recent, rulings that have come out wdiile the work was passing through 
the press will be fuuiul in the Addeinla. The Hankers’ Evidence Act, as amended 
by Act I of 1893, is primed after Act I of 1872. The subject of res judicuta is dis- 
cuKSod at conshlerable length in a note under section 40, and a note on the law of 
Uegistration will be found at p|>. 443 — 459. The Indian Oaths Act is pnnted 
«n at pp. G2 1 — 624. Indeed, we may say of the present volume, as was 

said of its predecessor, that it is rather a new book than a now edition. To the 
Editor the revision has been, if not exactly a labour of love, at least a corollary 
of his own private study of tlie latest changes of the law. An important and 
most useful feature of this edition is a complete list of the Native States or 
‘places therein’ to which tlie Evidence Act lias been applied by the Governor- 
General. No such list, wo believe, has been compiled or published before. 
The entire work, we may say, bears the unmistakable truces of careful and 
critical revision. Every change that has been introduced is a very decided 
improve men t.” — Knglishvian. 

The work has been brought up to date with a puinstakliig thoroughness which 
will be obvious to all who compare it with the fourth edition, and Avill be general- 
ly welcomed by judicial ollicers and the legal profession throughout India as 
the most complete uml autlnuitalivc exposition obtainable of the subject with 
which it deals.” — Indian Daily News. 

“ Mr. Field’s name is a suflicieut guarantee for the completeness and accuracy 
of any legal work he undertakes, and his present venture will no doubt meet with 
due appreciation in the profession,” — Statesman. 

^*Mr. Field’s ‘ Law of Evidence in British India’ has long been recognised as the 
leading authority on the subject. His book is to the Indian practitioner what 
Taylor’s work is to the English lawyer, and no law library can be deemed 
complete without it ... . In concluding this brief notice of his excellent 
treatise, which, as we have said above, contains a masterly exposition of the Law 
of Evidence applicable to ibis cour.trj', an historical retrospect of the course 
of legislation on that subject, niid valuable liints on estimating the value of 
Indian evidence, we can best fiuin u]) our opinion of it in the words of the talented 
author of Leading Cases done into English : 

“ * All this and more 
Is printed in a w’ise and weighty book, 

With gloss and commeutary, case on case, 

* Rich soil for fresh debate and argument 
To swell the garden of choice itislances. 

And b.lcss posterity with new delicacies 
Of hair-breadth’s differeucc.* ” 

— Civil and hiilitary Gazette, 
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' Second Edition, Demy elothy gilt. Its, 17-12. 

LANDHOLDING 

AND THK RELATION OF 

LANDLORD AND TENANT 

IE VARIOUS COVE TRIES OF THE WORLD, 

By O. D. FIEIiB, M.A., L.L.D., B.O.S., 

Late a Judge of Her Majesty's High Court of Judicature in Bengal, 


Su]}cr Royal 8t*o, clotJi,. ( Vol, FZ) Rs, 12. 

A DIGEST OF INDIAN LAW CASES 

And of fclic Reports of the Cases heard in Appeal by the Privy Council, 

1887 to 1889. 

WITH AN INDEX OF GASES. 

Compiled by 

JOSEPH VERB WOODMAN, 

Of the Middle TempUy Barrister-at-LaWy and Advocate of the High 
Courts Calcutta, 

Sup. Royal Sco, clothy gilt {Vol, VII), 1800-93. Rs. 16. 

A DIGEST OF INDIAN LAW OASES ; 

CONTAININO 

HIGH COURT REPORTS AND PRIVY COUNCIL REPORTS 
OF APPEALS FROM INDIA, 1890-93, 

1VIT// AJV INDEX OF CASES. 

Compiled by 

JOSEPH VERE WOODMAN, 

Of the Middle Temple, Barrister •at- Law, and Advocate of the 
High Court, (Calcutta. 

Vol. 11. Bringnig the Digest up to Date, Royal 8vo, Rs. 7-8, 

INDIAN CRIMINAL DIGEST 

CONTAININO ALL THE IMPORTANT CRIMINAL RULINGS OF THE VARIOUS 

HIGH COURTS IN INDIA. 

Together with many English Cases which bear on the Criminal Law as 
administered in India. 

WITH A GENERAL INDEX. ^ 

By J. T. HUME, Solicitor, High Court. 

A few copies of Volume 1, price Its, 7, are still available. 
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,ln Two Volnmesy Demy 8i*o, cloth, Da, 12. 

COMPARATIVE CRIMINAL JURISPRUDENCE; 

Showing the Law Procedure, and Case-law of other Countries 
arranged under the corresponding sections of the Indian Codes. 

By H. a. D. PHILLIPS, B.C.S. 

Vol. I. — Crimes and Punishments. 

„ II.— Procedure & Police. 

The Notea in this Avork are arranged under the text of the Indian Criminal 
Codes, and are taken from the Penal and Criminal Procedure Codes of France, 
Belgium, Germany, Italy, Hungary, Holland, Denmark, Uussia, New York, and 
Louisiana, from English and American Cnse-luAV, Killings of the Court of Cassa- 
tion in Paris, and other sources. 


PHILLIPS’ CRIMINAL MANUAL. 

Seeofid Editiojiy Enlarged, Thick Crovm 8ro. Es. 10. 

OP 

INDIAN CRIMINAL LAW; 

Fully Annotated, and containing all applicable Rulings of all High 
Courts arranged under the appropriate Sections up to date, also 
Circular Orders and Government Notifications. 

By H. a. D. PHILLIPS, B.C.S. 


CONTENTS. 

Indian Prnai. Codk (Act XLV of 1860). 
Go1>K of CitIMINAI. PflOGKDUlCK (ACT X OF 1882). 


Evidence Act (I of 1872). 

Protection of Judicial Officers Act 
(XVIII of 1850). 

State Prisoners* Act (XXXIV of 
1850). 

Penal Servitude Act (XXIV of 18551. 
State Offences Act (XI of 1857). 

State Prisoners’ Act (III of 1858). 
Police Act (V of 1861). 

Whipping Act (YI of 1864). 

Post Office ActpCIV of 1866). 

General Glauses Act (1 of 1868), 
Prisoners* Testimony Act (XV of 
1869). 

Cattle-'Frespass Act (I of 1871). 


Prisoners’ Act (V of 1871). 

Criminal Iribes Act (XXV 11 of 
1871). 

Indian Oaths Act (X of 1878). 
European Vagrancy' Act (IX of 1874). 
Kefonnatories Act (V of 1876). 

Arms Act (XI of 1878). 

Railways Act (IV of 1879). 

Legal Practitioners’ Act (XVIII of 
1879). 

Foreign Jurisdiction Act (XIII of 
1879). 

Telegraph Act (XIll of 1866). 

Penal Clauses of Stamp and Registra- 
tion Acts. 
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In ThicJi. Croton cloth. Us. 10. 
or 

REVENUE AND COLLECTORATE LAW. 

BY 

H. A. D. PHILLIPS, Esq., B.G.S. 


CONTENTS, 


Alluvion and Diluvion : Reg. XI, 
1825 ; Act IX. 1847 ; Act XXXI, 
1858; Act IV (IJ.C,), 1868. 
Certificate : Act XXVII, 1860. 
Cesses, Road and Public Works : 

Act IX (B.C.), 1880, as amended. 
Collectors. Assistant CollectorH,&c. ; 
Reg. II. 1793; Reg. XII, ]80{>; 
Reg. IV. 1821 ; Reg. Vil, 1823; 
Reg. V, 1827 ; Act XX, 1848. 
Drainage : Act VI (B.O.), 1880. 
Embankments ; Act IF (B.O.), 1882. 
Evidence: Act I. 1872. 

Excise: Act VII (B.C.), 1878, as 
amended by Act IV (B.C.), 1881, 
and Act I (B.O.), 1883. 

Lakhiraj Grants and ServiceTenures: 
Reg. XIX, 1793; Reg. XXXVII, 
1793 ; Reg. II, 1819; Regs. XIII 
and XIV, 1825. 

Land Acquisition : Act X, 1870. 
Land Registration : Reg. VIII. 1800, 
sec. 19 ; Act VII (B.O.), 1876, hh 
amended by Act V (B.O.), 1878. 
Legal Practitioners : Act X VI T 1 . 1 879. 
License Tax : Act II (B.C.), 1880. 
Limitation : Act XV, 1877. 


Opium: Reg. XX, 1817, sec. 29, 
Act I, 1878. 

Partition : Act VIII (B.O.), 1876. 
Public Demands Recovery : Reg. 
Ill, 1793; Act VII (B.C.), 1868. 
as amended by Act II (B.C.), 
1871; Act VII (B.O.), 1880; 

Act XIV, 1882. 

Putiii Sales : Reg. VIII, 1819 
Reg. I, 1820; Act VIII, 1866. 
IlegiKbration : Act III. 1877. 

Rei venue Sales : Act XI. 1869 ; Act 
XII. 1841 ; Act in (B.C.). 1862. 
Salt: Act VII (B.O.), 1864, as 
ameinied by Act I (B.C.), 1873 ; 
Act XII, 1882. 

Setblemont : Reg. VIII, 1793 ; 
Reg. Vir. 1822; Reg. IX, 1826 ; 
Reg. IV, 1828; Rog. IX, 1833; 
Act VJll (B.O.), 1879, 

Stamps: Act I, 1879. 

Survey : Act V (B.C.), 1876. 

Wards: Act IX (B.C,), 1879, 
amended by Act III (B.C.), 1881 ; 
Act XXXV, 1868 (Lunatics); 
Act XL, 1858 (Minors). 


WITH NUMKROUS AND IMPORTANT 

RTJLTNGS AND ANNOTATIONS 


Ready t in Royal 8vo, cloth. Rs. 24. 

A TREATISE ON THE 

LAW OF RES JUDICATA: 

Including the Doctrines op Jurispiction, Bar by Suit, and 
Lis Pendens. 

By HUKM CHAND, M.A., 

Chief Judge, City Court, Hyderabad. 

Law Jov,rnal (London, July 7th, 1804). — The work is ix re.iintrka‘>le, monument of 
induAlr^ and research. It !i]>ponrs to bo a book, of which any school of law might justly be 
proud. Its statements tiro well and clearly exi)rc.ssctl, and its .arrangement and plan 
are logical and comprehensive. The multitude of decisions collected from all our 
Colonies, from the Amorioan Courts, and from our own Roijorts, nnd^^dted as authorities 
witliout discrimination, although not without both comparison and criticism, is perhaps 
an indication that the author’s industry has outrtin his discretkm, or that he has sought 
rather to ju-epare a compendium than to write a treatise ; but this peculiamy of the book 
will pi-obably add to its popul.ai*ity, and will certainly enlarge the area of ite clrciilation . 
We can congratulate Mi*. Hukni Chaiid on having ejf'ccti-rely filled a vacant place in the* 
shelves oi our law libraries. 
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Nov) Ready y pp, xxivy 754 ; in Cromi 8vo, clothy gilt, Rs, 12. , 

HAND-BOOK OF INDIAN LAW, 

A Popular and Concise Statement of tbe Law 


WITH FUL.I. INDKX. 

By a Barrister-at-Law and Advocate of the High Court> Calcutta. 

PRESS NOTICES. 

“ This handbook is intended primarily to i>resent to the non-lcgal public and 
to students an abrhigment of tho law, criminal and civil, generally in force 
throughout liritisli India. It is concise, popularly written, and so far ns we 
have been iiblo to form an opinion on the point, oon){>Iete. Lawyers as well as 
students may find it serviceable at a pinch. A short and excellent historical 
account of legislation and Oonrts of Law in Ilrifcish India from the time of tho 
East India Company until the present day is embodied in an Introduction. The 
Index is admirable. This book will be of great use to com])ctition-wallahs.** — 
The Law Journal^ Decemhev 22/fcd, 1894. 

“ should command a very ready sale. Tho object of tho 

author, we are told, has l)een to present, in as concise and popular form as tho 
nature of tho subject admits, an abrhlgmont of tho law, criminal and civil, 

general ly in force throu> 4 liout British India One ailmirablo feature 

of tho book is the general arrangement for roforenco, which makes tho discovery 
of any required subjecjt both simple and easj^. Tho work of condensing has 
boon well done, aii<l no imyiortaiit point appears to have been omitted ; while 
at tho foot of each page the latest and best authorities on caeJi point are quoted.** 
— Tfie EiUjiishmaJi, 

Will bo useful to both these classes (nomlegal public and students), . , 

Tho book will bo useful to the legal public as well as to the classes for whoso 
benefit it is primarily intended, for to lawyers it will serve the purpose of a 
convenient index or legal lexicon .** — Inchan IhiUtf News, 

‘‘ Intended primarily for the use of laymen and students, this hook will, 
we doubt not, very soon become .os rocognisetl an authority here as ' Every 
Man his own Lawyer ’ is at liomo ....... ho (the lOditor) has well 

succeedod in the object he has had in vioW'- the presentment in a concise and 
popular form of an abridgment of the Criminal and C^ivil Law generally in forco 

throughout British India. Tho book is so tiioroughly ' up to 

date* that the Land Acquisition Act yjassed last March is summarised therein. 
Tho Editor has admirably succeeded in his endeavour to give a lucid and 
acourato comyiendinm of the laws under wdnch wo live, Tho exhaustive index 
at the and of tho book and the bold typo used at tlio coiiiiuencoment of jjara- 
graphs and for words of particular importance will materially facilitate reference 
. , . . So hamty a compendium of Imlian judiciary sliould have a very 

largo sale ,** — Bombay Gazette, 

‘^Will satisfy a prevailing w\ant and ought to meet with a ready sale . 

carefully condensed work .... the work wdll, wo may 

safely say, bo able to point out to tho uiiinitiateil what, if he has a grievance is 
tho proper course ho ought to pursue ; and how, if ho wislies to rcyiair a wrong 
or redress an injury, he mu.st set about it, and wliat is his remedy and the best 
course to pursue, ^’he work would seem to be exhaustive, compendious, and 
unlike the general run of legal productions, of .small bulk, condensed and con- 
venient to hanidle, and possesses a large an<l copious index of ^2 double columns 
of fairly small print ; without it a work of sucli a kind iniyht run the ri.sk of 
becoming a trackless waste ; but with it, it is at once handj-^ and easily under- 
stood of the people is ontorjirising in character, and wo trust 

it will meet with the success which it deserves, and may every purchaser of a 
copy remember that * Ignorantia jtii'is haud exemaW ’* — The Pioneer, - 



F2 ' v „ Thacker, Spink and Co., Calcutta. 

*_« *■■■ ^ 

. ' Works by F. R. STANLEY COLLIER, 0.8. 

Third Edition^ Crown 8vo, oloth, gilt, Ils, 6. 

THE BENGAL 

LOCAL SELF-GOVERNMENT HANDBOOK, 

BEING B.C. ACT III OF 1885 

AND 

THE GENERAL RULES FRAMED THEREUNDER. 
With Critical and Explanatory Notes, Hints regarding Procedure, 
and References to the Leading Cases on the Law relating to Local 
Authorities. To which is added an Appendix containing the 
principal Acts referred to, <feo., &c. ; and a full Index. 

By F. R. STANLEY COLLIER, B.C.S., 

Editor of the “ Bengal Mnniciiml Manual." 

CONTENTS. 

Bengal Local Self-Government Act, 1886. 

Rules made by the Lieutenant-Governor under the Act. 

Revised Dispensary Manual. Model Rules of Business. 

The Bengal Ferries Act (B.C. Act I of 1886). 

The Bengal Vaccination Act (V of 1880) and Rules. 

The Cattle- Trespass Act, 1871, as amended. 

The Local Authorities Loan Act, 1879, and Rules. 

The Bengal Tramways Act, 1883. 


Eourth Edition {^Bevised to 1896). Croton Sro, clothe gilt. Rg. 6. 

THE BENGAL MUNICIPAL MANUAL, 


Other Laws relating to Municipalities in Bengal, with the 
Rules and Circulars issued by the Local Government, and a 
Commentary. 

By F. R. STANLEY COLLIER, B.C.S. 

CONTENTS. 


1. The Bengal Municipal Act, B.C., 

Act III of 1884. 

2. Revised Rules for the Election of 

Municipal Commissioners. 

8 Rules for the Preparation of the 
Annual Administration Report. 

4. Account Rules issued under s. 82. 

5. Model Rules for the conduct of 

business at Meetings. 

6. Model Pension and Leave Rules. 

7. The Municipal Taxation Act, 

No. XI of 1881. 


8. The Hackney Carriage Act, B.C., 

No. V of J866. 

9. An Act for Registering Births and 

Deaths, B.C., No. IV of 1878. 

10. The Slaughter-House Act, B.C. 

11. The Cattle-Trespass Act. 

J2. The Local Authorities Loan Act« 
IS. Local Authorities Loan Rules. 

14. Index. 
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Second Edition^ Thick Demy Zvo, Rs. i6. » 

A COMMENTARY ON HINDU LAVY 

OF 

INHERITANCE, SUCCESSION, PARTITION, ADOPTION, MARRIAGE, 8TRI0HAN, 
ENDOWMENTS AND TESTAMENTARY DISPOSITION. 

BY 

PUNDIT JOGENDRO NATH BHATTACHARJI, M.A., D.L. 

No Student or Practitioner should be without a copy of this great work, — 
NanaJbhai Haridas, 

** Babu Bliattacharji is the greatest nuinc in the recent history of the Uni- 
▼ersity. He has already made his mark, having written a really original work 
on Hindu Law, which must assert itself against the crude compilations and false 
views of European writers.”— and Rayyat, Deer, tioth, 1885. 

“The result of his labours is an accurate, well-arranged, comprehensive, and 
convenient manual of Hindu Law eminently fitted to be text-book for students, 
and a guide to practitioners in all cases where questions of principle are involved. 
Upon several important topics the book is rich in original information and 
observations; and w'e may notice pnrtictilarl 3 ^ tho Ihiies of inrerprerations, the 
Legal Maxims, and the Theory of Spiritual Benefits, ns remarkable for original- 
ity The most valuable feature 

of the book is, that it gives us an insight into the real nature of Hindu Law, the 
manner in which its rules are expressed, and in which its principles must be dis- 
covered, and the methods bj^ which its problems must be solved .” — Indian Nation, 


Second Edition, Revised, with Additions, Crown 8vo, cloth, Rs, 4-8. 

AL SIRAJIYYAH : 

OR TllK 

MAHOMEDAN LAW OF INHERITANCE, 

WITH NOTES AND APPENDIX, 

By ALMARIC RUMSEY, Barrister-at^Laiv, 

Professor of Indian Jurisprudence at Xing^s College, London ^ 
Author of “ The Mahomedan Law of Inheritance,” etc. 


Reio Edition in preparation. 

THE NEGOTIABLE INSTRUMENTS ACT 

(XXVI OF 1881) ; 

Being^ii Act to Define and Amend the Law relating to 
Promissory Notes, Bills of Exchange and Cheques, 

By M, I). CHALMERS, M.A., 

Of the Inner Temple, Barristcr-at-Law. 
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, JUST PUBlilSHED. Royal 8vo, olotlt. Rs. 12. 

THE 

LAW AHL PRAOTIOE 

OP 

REeiSTRATIOI II BEIGAL. 

Comprising 

A short History of the Legislation on this Branch of tlio Law 
from the year 1793, to the present time, with uActs XVI of 1864, XX 
of 1866 and VI 11 of 1871 : also Act HI of 1877 as amended up to 
date, with Notes, Annotations and Judicial Decisions. 

TJie Sections of the Tenancy Act, wliich aftcct Registration, with 
Notes, and the latest Revised Rules of the Bengal Government. 

The General Stamp Act with a Digest of Rulings and latest 
Rules and Notifications of Government. 

A Manual of Rides which have the force of Law and of all 
Circidar Orders of the Department, Annotated with Appendices 
and Specimen Forms, and 

A List of Districts and Sub-Districts corrected up to April 30, 1895. 

By H. HOLMWOOD, l.c.s. District and Sessions Judges Gaya^ 
Late Inspector- General of Registration, Bengal, 

PRESS NOTICES. 

“ This excellent hjwidbook of digc.stcd infomiation on the Law and Pi-acHco of Regis- 
tration in Rcngiil Retween its covers tlie reader will find, 

printed in clear type and admirably arranged, all the .Stamp Law, Procedure lliilcs, and 
Judicial Decisions necessary to the due rcgisfmtion of title deeds and securities. . . 

It fills a void and has a distinct value of its own Few large 

offices, we venture to think, can alTord to bo witliout a copy td this careful and unpre- 
tentious work. ”—67 ati'A-iw an . 

“ Ml*. Holmwood must bu coiigintulatcd »)n hts contribution to our Iinlian Law 
Manuals, lie has certainly succeeded hi producing a handy volume of the J^aw uixui 
the subject, which wc can reconnneml witli all confidcnc;c to those whoso duties or 
whoso avocations bring them in contact with Die Registration Act." — English raan. 


A Reprint in Croion Svo, cloth, Rs, 3. 

THE 


PRINCIPLES OF JUDICIAL EVIDENCE; 

« 

Au Introduction to the Indian Evidence Act, 1872. 

By Sir JAMES FITZ-JAMES STEPHEN. 
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■ TAGORE LAW LECTURE, 1894. 

In Royal 8rd, cloth. Rs. 10. 

THE LAW OF 

FRAUD, MISREPRESENTATION & MISTAKE 

IN BRITISH INDIA. 

P.Y SIR FREDERICK POLLOCK, Babt , 

BarrUter^aULav\ Professor of Juvinyrndence, Oxford. 

“ Ilow can a man do Dcltcv Mitin liis best ? Wliat can Iho distinffnished autlior have 
to Bay on t\ic law of fraud tliat lias not already been .vaifl eomiicndiously and exactly in 
his admirable works on ’l’».rtvs and Contracts? How can lectures at ('jilciitta differ from 
lectures at Oxford V One who, in this .septical spirit, takes up the Taj^ore Ijccturca will 
meet with an aj^rccjiblo surprise. Much, very nnndi, in the shape of v.aluable KUi'gestlon 
and critici.Hm will lie found hero tliat is not stated with equal fiilnosa and distiiictnc8.s 
ill the writer’s earlier books.” — iJarco-i'il Late iiceUte. 


TAGORE LAW LECTURE, 1893. 


Second Edition. Nearly ready. Royal "Qoo, cloth. 

THE LAW OF ESTOPPEL IN BRITISH INDIA. 

By ARTHUR CASPEUSZ, Esq., B.A., Bar.-at-Law. 
Contents : — Intiiodtjction — Leading Principles. 

I. Estoppel by llepresentMtion — Benami Transactions — Landlord and 
Tenant — Patents — Bailor and Bailee — Vendor and Purchaser — Ajfency 
and Partnership — Negotiable rnstrumonts — Companies — Matter in writ- 
ing — Admissions. 

II. lies judicata — Forum — Parties and Representatives — Matters in 
Issue — Matters constructively in Issue— Final Decision — Judgments in 
Rem — Foreign Judgments. 


TAGORE LAW LECTURES, 1892. 

L}?#. I d’ II. Royal 8rp, cloth. R,\\ 10 Each. 

M A HOME DAN LAW 

U ELATING TO 

MARRIAGE, DOWER, DIVORCE, LEGITIMACY AND GUAR- 
DIANSTIIP OF MINORS, AC(X)RDING TO THE SOONEES. 

HY 

Hon’blb MOUIiVI MATTOMED YUSOOF, KHAN BAHADUR, 

• Pleader of the Calcutta High Court, 

Vol. I. — ^Texta from the Quran and the Hadecs, or Traditions, as sources 
of Law. 

,, II. — M^riage and other cognate subjects, including Agency and 
Guardianship in relation to Marriage, prohibited degrees, 
Nusub or Parentage, Dower, claims regarding Marriage, 
Impotency, Right of Election or Option in regard to Marriage, 
Fosterage, Hizanut or custody of minors, and maintenance. 
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TAGhORS LAW I.£OTUR£, 1891. . 


Royal Svp, cloth. Nearly ready, 

THE HINDU LAW OF ENDOWMENTS. 

BY 

PANDIT PRANNATH SARA8WATI. 


TAGORE LAW LECTURE, 1889. 

Royal SvOf cloth, 

THE LAW OF 

RIPARIAN RIGHTS, ALLUVION & FISHERY, 

With Introductory Lectures on Territorial Waters and 
Foreshore of the Sea. 

By LAL MOHUN DASS, M.A. 


TAGORE LAW LECTURE, 1888. 

Royal cloth, Rs, 10. 

THE HINDU LAW OF ADOPTION. 

By GOLAPCHANDRA SARKAR SASTRI, M.A., B.L. 
TAGORE LAW LECTURE, 1887. 


Hoyal Svo, cloth. Hn. 16; Post-free, Its. 16-8. 

THE LAW OF 

TESTAMENTARY DEVISE 

AS ADMINISTERED IN INDIA ; OB, THE LAW RELATING TO 

WILLS IN INDIA. 

With an Appendix containing — The Indian Succession Act (X of 
1865), The Hindu Wills* Act (XXI of 1870), The Probate and 
Administration Act (V of 1881), with all Amendments, The Pro- 
bate and Administration Act (VI of 1889), and The Certificate 
Succession Act (VII of 1889). c 

By a. S. HENDERSON, Esq., M.A., 
Bnrrister^at^Laxc, 
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TAGORE LAW LECTURE, 1886. 

Royal Hvo, clothf gilt. 10; Po8t-fr*tt‘. Us, 10-10, 

THE LAW RELATING TO 

THE JOINT HINDU FAMILY. 

By KRISHNA KAMAL BH ATTACH ARY YA, 

Late Professor of Sanskrit in the Presidency College of Valontta, 
The CouBtitutiou of the Anoient Ou Right to Mainteuauce. 

Hindu Family aud ou the im- Ou the disqualified Members of a 

port of the Expression “Joint Joint Family. 

Hindu Family.” On the Property of Joint Hindu 

The Origin and Gradual Develop- Family. 

ment of the Joint Hindu Alieuation of Joint Family Pro- 

Family. perty. 

Joint Hindu Family considered On Son’s Liability for Father’s 
as a whole. Debts, 

On the Managing Member of a On Partition. 

Joint Hindu Family. On Property not liable to Parti- 

On Limitation as affecting the tion. 

Rights of the Members of a Presumption in relation to Joint 

Joint Family. Hindu Family 


TAGORE LAW LECTURE, 1884. 

Revised Rdition^ 1892. Rs. 16, 

THE LAW RELATING TO 

GIFTS, WAKFS, WILLS, PRE-EMPTION AND BAILMENT, 

ACCORDINQ TO 

THE HANAFI, MALIKI, SHAFIC, AND SHIAH SCHOOLS. 

COMPILED PROM 

Authorities in the Original Arabic, with Explanatory Notes aud 
References to Decided Cases, and an Introduction ou 
Mahoniedaii Jurisprudence and Works ou Law. 

By SYED ameer ALI, M.A., O.I.E., 

Barrister-at-Laio, Author of “ The Personal Law of the Mahomedans,'* 
Importance of Mahomedau Law. The Matwalli. 

The Law relating to Gifts. i The Powers of the Wakif, 

Formalities relative to Gifts. • Wahf in favour of non-existing 

The Revocation of Gifts. Objects. 

Consideration on JSwaz. The Principles of Construction. 

The Shiah Law relating to Gifts, i The Shiah Law relating to WaJlf, 
The Law of Gifts according to The Maliki Law relating to 
the Shade Doctrines. ’ Wakf. 

The Law of Wakf. The Low of Wakf according to 

The Monkqof Alaihivi or the Shafic School. 

Objeots.of Wakf. The Law relating to Wills. 

*^The authorities relating to gifts of Mushaa have been collected and comment* 

ed upon with great ability by Syed Ameer Ali in his Tagore Lectures of 1884.** 

Prioi! CoundU Indian Appeals. Yol. XVI. 
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TAGORE LAW LECTURE, 1888. 

THE HINDU LAW OF 

INHERITANCE, PARTITION, & ADOPTION, 

AS CONTAINED 

IN THE ORIGINAL SANSKRIT TREATISES. 

By Dr, JULIUS JOLLY, Ph.D., 

Pro feasor of Sanskrit and Comparative Philology in the University 

of Wilrzhnrg. 

Materials for a Historical Study The Law of Adoption historioally 
of Hindu Law. considered. 

The Hindu Family System accord- Unobstructed Inheritance. 

ing* to the Smritis. • Obstructed Inheritance. 

The Early Law of Partition. The History of Female Property. 

The Modern Law of Parti- Succession to Female Property, 

tion. Exclusion from Inheritance. 

TAGORE LAW LBOTU:^. 

Royal 8ve, cloth. Rs. 16. 

THE PRINCIPLES 

OF TUB 

HUrDU LAW OP IlfHERITAIfOB, 

ToQifiTHBll WITH 

I. — A Description, and an Inquiry into the Origin of the Suaddha 

Ceremonies ; 

II. — An Account of -the Historical Development of the Law of Suc- 
cession, from the Vedic Period to the present time : 

HI. — A Digest of the Text-Law and Case-Law, bearing on the Subject 
of Inheritance. 

By RAJKUMAR SARVADHIEARI, B.L., 

La,vo ]^ectnrer and Professor of Sunskrit, Canning College. J^voknow. 

TAGORE LAW LECTURE, 1879. 

Royal Svo. cloth. Rs. 10. 

THE LAW RELATING TO 

THE HINDU WIDOW. 

By Baboo TRAILOKYANATH MITRA, M.A., D.L., 

Law Lecturer, Presidency College. 

1.— The Sources of Hindu Law. 

II. — -The Condition of Women and 

the Obligation of Widows. 

III. -->Th& Widow’s Rights of Succes- 

sion. 

IV. — The Obligations of the Widow 

as Heir. 

V. — The Re-marriage of Widows. 

VI. — The Nature and Extent of the 

Widow’s Estate. 


VII. — The Nature and Extent of the 
Widow’s Estate (conlinuedl. 
VIIL— The Alienations by the Widow. 

IX. — The Alienations by the Widow 

(continuedh^ 

X. — The Rights of the Rever- 

sioners. 

XL— Suits by Reversioners. 

XII.— The Maintenance of the Widow. 
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SecoTid Edition Revised, Royal 8vo, 

THE HINDU LAW OF 


MARRIAGE AND STRIDHANA. 

By the Hon’blb GUllUDASS BANERJEE, M.A., D.L., 

Judge^ High Courts Calcutta, 


CONTENTS. 


I. — Introductory Kemarka. 

II. — Parties to Marriage. 

III. — Forma of Marriage and Forma- 

lities requisite for a valid 
Marriage. 

IV. — Legal con-sequencesof Marriage. 

V. — Dissolution of H a r r i a g e — 

Widowhood. 

VI, — Certain Customary and Statu- 
tory Forms of Marriage, 

VII, — W’liat constitutes Stridhana. 


VIII. — Kighta of a Woman over her 
Stridhana. 

IX. — Succession to Stridhana, accord- 
ing to the Benares School. 

X — Succession to Stridhana, accord- 
ing to the Maharashtra, Dra- 
vida, and Mithila Schools. 

XI — Succession to Stridhana, accord- 
ing to tlie Bengal School. 

XII. — Succession to Woman’s Proper- 
ty other than her Stridhana. 


TAGORE LAW LECTURE, 1877. 


Royal cloth, Its, 10. 

THE LAW RELATING TO 

MINORS IN BENGAL. 

By E. J. TREVELYAN, Esq., 

Barrister-at- Laio, 


CONTENTS. 


I. — The Age of Majority. 

XL— The Eight of Guardianship, 
Natnral and Tcstamentar 3 % 

III. — The Court of Wards. 

IV. — Appointment of Guardians by 

Civil Courts in the Mofussil. 

V. — Appointment of Guardians by 
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VI. Summary Powers possessed bj* 
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Infants 


VII, — Maintenance of infants. 

VIII. — Liabilities of Infants. 

IX. — Duties and Powers of Guar- 
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X. — Powers of Guardians. 

XI. — Decrees against Infants ; Rati- 
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XII. — Some Incidents of the Status of 
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THE LAND TENUEES OP LOWEE BENGAL. 

By ARTHUR PHILLIPS, Esq., M.A., 

Standing Counsel to the Govet^nment of India in the High Court of CalciUla, 
Late Fellow of St. Catherine's College^ Cambridge^ Barrister^at^Lavj. 
Contains the History and Law relating^ to the Land Tenures of Bengal 
from the Mahomedan period to the present time. 
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III. — Akbar’s Settlement. 
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X. — Relative Rights of Zemindars dc 
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XI. — The Piitnee Talook. Remedies 
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MAHOMEDAN LAW : 


BEING A DIGEST OF THE LAWS APPLICABLE PRINCIPALLY TO 
THE SUNNIS OF INDIA. 


By Baboo SHAMA CHURN SIRCAR, 

CONTENTS. 
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I. Introductory Discourse. 

II. Shares, llesiduaries, &o. 

III. Distant Kindred. 

IV. Pregnancy, Missing Per- 

sons, &c. 

V. Computation of Shares. 

VI. The Increase and Re- 
turn. 

VII. Vested Tnheritaiice, &c. 

VIII. Exclusion from Inherit- 
ance, &;c. 

IX. Marriage. 

X. Guardianship and Agency 
in Marriage. 

XI. Dower. 

XII. Fosterage, Parentage, 
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XIII. Divorce. 

XIV. Khula, Iddat, RajAt, and 

Re>marriage. 
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XVI. Minority and G uardianship. 
XVII. Sale. 
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1. On Gifts. 

11. On Wasayah, or Wills. 
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TV. On Wakf, or Appropriation. 
V. On the Wakf. or Appro- 
priation of Masjids, &C. 
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VII. On Inheritance. 

VI IT. General and Special Rules 
of Succession. 

IX. Succession. 

X. Impediments to Succession, 

XI. On Computation of Shares. 
XIT. On Permanent 'Marriage. 
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XIV. Temporary Marriage. 

XV. On Divorce. 

XVI. On KhulA, 

XVII. On the Revocation of 
Divorce. &c. 
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XIX. On Wakf, or Appropriation, 
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THE HISTORY AND CONSTITUTION OF THE COURTS 

AND 

LEGISLATIVE AUTHORITIES IN INDIA. 


Br HERBERT COWELL, Esq. 


I. Early History — The Grant 
of the Oewaiii. 

II. Early History — The Regu- 
lating* Act. 

III. Early History — TheSebtlo- 
meut of 1781. 

IV Sc V. The Legislative Council. 

VI. Later History — The Presi- 
dency Town System. 


VII. Later History — The Pro- 
vincial Civil Courts. 

VIII. The Provincial Criminal 
Coiirta. 

IX. Privy Council. 

X. The Superior Courts. 

XI. The Inferior Civil Courts. 

XII. The luferior Criminal 
Courts and Police. 


THE TAGORE LAW LECTURE, 1870 and 1871. 


Rl,^vo, cl. Parti, 1870, 12; Part II, 1871, ifs. 8. 

THE HINDU LAW: 

Being a Treatise on the Law administered exclusively to Hindus 
by the British Courts in India. 


By HERBERT 

1^70 . 

I. — Introductory Lecture. 

II. — The Position of the Hindus 
in the British Empire. 
HI. — The Hindu Family — The 
Joint Worship. 

IV. — The Hindu Family — The 
Joint Estate. 

V, — The Hindu Family — Its 
Management and Limits. 

VI.— The Members of the Family 
— Maintenance and Guar- 
dianship. 

VII.-— The Members of the Family 
— Their Civil Status. 

VIII.— The Hindu Widow. 

IX. — The Right of Adoption. 

X. — ^The {Jontract of Adoption. 

XI.— The Right to Adopt. 

XII. — Permissionto Adopt— Plural 
Adoption. 

XIII. — The Right to give in Adop- 

tion^The Qualifications 
for being adopted. 

XIV. — The Qualifications for being 

adopted (continued). 

XV. — ^The effects of Adoption. 
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I Sc II. — Alienation. 

Ill & IV. — Partition. 

V, — The Law of Succession, 
VI, — The Law of Succession — 
Lineal Inheritance. 

VII. — Collateral and Remote 
Succession. 

VIII. — The Law of Succession — 
Women and Bandhos. 

I X. — The Law of Succession — 
Exclusion from In- 
heritance. 

X. — The Law of Succession — 
Exceptional Rules. 

XI. — The Law of Wills ; their 
Origin amongst Hin* 
duB. 

XII. — The Law of Wills ; Testa- 

men tary Powers. 

XIII. — The Law of Wills. 

XIV. — Construction of Wills. 

XV. — On Contract. 
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ADMINISTRATION OF INDIA, 

AN ACCOUNT OP THE 

CONSTITUTION AND WOKKING OF THE CIVIL DEPARTMENTS 
OF THE INDIAN GOVERNMENT, 

With special reference to the Work and Duties of a District Officer 

in Bengal. 

By H. a. D. PHILLIPS, C.S., 

Author of ** Manual of Indian Criminal Lawf “ Manual of Revenue and 

Collectorate Law." 

Demy Svo^ cloth, Rs. 8. 

THE NORTH-WESTERN PROVINCES LAND REVENUE ACT: 

Being Act XIX of 1873 , oa am&nded by Acta I and VIII of 1879 , XII 
o] 1881 , Xin and XIV of 1882 , XX of 1890 , and XII of 1891 . 
WITH NOTES, GOVEUNMENT ORDERS, BOARD CIRCULARS AND 
DECISIONS, AND RULINGS OF THE ALLAHABAD HIGH COURT. 

By AZIZUDDIN AHMED, 

Deputy ColleetoT and Magistrate, X,»W. Provinces and Ondh. 

In preparation^ 

THK LAAV OF EVIJDKNCJF 

APPLICABLE TO BRITISH INDIA. 

By SYED ameer ALI, m.a., c.i.e., 

Barriittr-ai-Law, Judge of the High Court of Judicature aJt Fort William in Bengal 

AND 

J. G. WOODROFFE, m.a., b.c.l., 

Barrister-at-Law, Advocate of (he High Court at Calcutta. 

This work is intended to supply what the authors believe to bo a want in the 
profession, — ^namely, a book on the Law of Evidence for me in Court, which 
shall be concise, condensed, of small bulk, convenient to handle, and, above all, 
practical. 

lliis result the authors hope to accomplish by the avoidance of all extended 
treatment of matters which in actual practice have but rarely to be dealt with, 
or which, not strictly belonging to the Law of Evidence, aro not properly tha 
subject of a work on such law : as also by the avoidance of matters which are of 
purely antiquarian and historical interest, where and whenever reference to such 
matters is not absolutclv necessary to tbe understanding of the text of the 
law : when so necessary, the reference will be of the briefest. In like manner 
the principles upon which the specific rules of Evidence aro founded will be 
dealt with in immediate connection with those rules (as they aro contained in 
the various sections of the Evidence Act) briefly ana only to the extent neces- 
sary to a correct interpretation of those seotions. In the matter of Case-Law 
tnis work will, it is hoped, bo found to be exhaustive ; but an attempt will be 
made, by classifying and subordinating cases, to avoid the confusion so liable to 
result from the great mass and, in many instances, contliotiug character of tl^ 
law. All rules of Evidence saved by, but not contained in, tfee Evidence Act 
will bo collected together and form the subject of a special chapter. Lastly, 
every endeavour will be made, by means of form and scheme of treatment, 
arrangement of paragraphs, use of typo, and a full Index, to make the book of 
service and of that practical character which it is the wish of its authors that it 
should attain. 
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INDIAN LIMITATION ACT, 
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H. T. RIVAZ, 
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Fourth Edition^ Revised, Demy 8v</, cloth, Rs, 6. 

THE 

INDIAN LAW EXAMINATION MANUAL. 

Br FENDALL CURRIE, Esq., 

Of TAncoUi's Inn^ RarrUter-at-Law. 

CONTENTS. 
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Negotiable Instruments’ Aot. 
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OUTLINES OF 
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MANUAX. OP 

THE REVENUE SALE LAW 

AND 

CERTIFICATE PROCEDURE OF LOWER BENGAL; 

Being Act XI of 1859 ; Act VIT, B.C., of 1868 j and Act VII, B.C., 
of 1880 ; The Public Demands Recovery Act, including Selections 
from the Rules and Circular Orders of the Board of Revenue. 

WITH NOTES, 

By W. H. GRIMLEY, B.A., C.S. 

Noio ready. Price Re. 15. 

A TBEATJSM ON THE LAW RELATING TO 

CHARTER-PARTIES, 

BY 

EUGENE LEGGETT, 

of a Treatise on Rills of Lading,') 

This work is divided into three parts. Part I comprises the principles 
affecting Charter-parties. Part II deals with the several clauses and 
stipulations in the Charter party, so far as they have come before the 
Courts. Part III treats of the exceptions which have beeii judicially 
considered. A Table of cases cited, together with a few forms of 
Charter-parties, and a copious Index complete the work. 


Third Edition, Entirely Re-ivritten, 8vo, cloth, 

INDIAN CASE-LAW ON TORTS, 

By U. T). ALEXANDER. 

Third Edition, Revised and Enlarged* 

By R. F. RAMPINI, C.S., 

Barristerial’ haw. 


8'vo, cloth, Rs. 12 ; Post-free.^ Rs, 12-6. 

THE 

LAW OF INDIAN RAILWAYS 

AND COMMON CARRIERS: 

A COMMENTARY UPON THE INDIAN RAILWAY ACT OF 1879, 
THE CARRIERS’ ACT OF 1865. AND THE ACT KNOWN 
AS LORD CAMPBELL’S ACT (XIII OF 1866), 

Together with such Sections and Quotations from the Meroh^t Shipping 
Act, the Contract Act, the Railway Act, and Canal Traffic Act, Civu 
Procedure Code, Court-Fees* Act, and the Statute of Limitation, os apply 
to Carriers by Land and Water. 

By W. G. MACPHERSON. Esq. 
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PENAL, CRIMINAL PROCEDURE 

AND 
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WITH A tyEHERAZ INREX. 
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TPIB IPOOICEIT 

CODE OF CIVIL LAW, 
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The Civil Procedure Code (Act XIV of 1882). 

The Court-Fees' Act (VII of 1870). 

The Evidence Act (I of 1872). 

The Specific llelief Act (I of 1877). 

The Limitation Act (XV of 1877). 

The Stamp Act (I of 1879). 
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THE 

CODE OF CIVIL PROCEDURE 

(ACT X OF 1877), 

WITH NOTES AND APPENDIX. 

By Hon'ble L. P. DELVES BROUGHTON. 
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A Snpplemeyit containing the amended Sections in Act XJI o/ 1879, 
and Act XIV of 1882. 

Royal 8vOf sewed. Reduced to Rs, 4. 
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FROM THE 

REGULATIONS OF THE BENGAL CODE, 

Intended chiefly for the use of Candidates for appointments in the 
Judicial and Revenue Department. 

CONTENTS. 

Reffulattons: 179»~T, II, VIII, X, XIV, XIX, XXXVII, XXXVIII, XLIV, 
XLVm, L, 1794— III, 1795—1, II, LI. 1798—1. 1799— Vll. 1800— VIIl! 
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„ III. — The Administration of Land-revenue. 
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Vol, III, 1891-95. In the Press. 

To Subscribers Rs. 12 : Non-subscribers Rs. 16. 
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THE RULES AND ORDERS 
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WITH NOTES, 
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Registrar, ete,, of the Sigh Cottrt in its Original Jurisdiction^ 
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THE LAND ACQUISITION ACTS 

(ACT I OF 1891 AND ACT XVIII OF 1885 . MINES), 

WITH INTRODUCTION, NOTES, ETC.; 

The whole ^orming^ a complete Manual of Law and Practice on the 
subject of Compensation for Lands taken for Public Purposes. 
Adapted for reference throughout British India, 

By H. BEVERLEY, Esq., M.A., B.C.S. 
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